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fromthechair

lawyers. We’re delighted that Imran Khan, Kate Markus
and Gareth Peirce have accepted our invitations to
become Vice-Presidents of the Haldane Society. We cel-
ebrate their achievements in a short biographical piece,
and with a longer interview with Kate Markus. Socialist
Lawyer readers will remember the lengthy interview with
Imran Khan published in January 2008. We hope that
Gareth Peirce – one of the busiest and most committed
lawyers on the planet – will manage some time from the

extraordinary demands of her practice to give
us an interview for the next issue. Imran, Kate
and Gareth join the existing Vice-Presidents:
Kader Asmal, Louise Christian, Tess Gill,
Helena Kennedy QC, Michael Seifert, David
Turner-Samuels, Professor Lord Wedderburn
QC.

We’re very proud to be associated with all
of these distinguished lawyers, each of whom
has spent their career fighting against injustice.
Nobody ever joins the Haldane Society in the
expectation of political or legal advancement.
Membership of a “socialist” society is probably a
hindrance to a career in the Labour Party these
days. In fact, getting involved in the Haldane
Society offers few rewards and much toil. Catrin
Lewis – who was Chair of the Society and edited
Socialist Lawyer just a few years ago – can say
what our current Editor is far too modest to say:

“members of the Society give up their own free time to
write for the magazine, or to put the magazine together,
get it to the printers and to distribute it. From my own
experience I know this can be a real challenge. Getting
the magazine out regularly is a real achievement.” 

We’re immensely grateful to all of our contributors for
the time they put into their articles. We want more con-
tributors – so that we can broaden the scope of our
coverage. If you fancy writing something on a law-
related issue, don’t be shy. Just volunteer. 

We’re also immensely grateful to our current
Editor and Vice-Chair of the Society, Hannah
Rought-Brooks, for the work that she has put in
over the last two years. She’s leaving us tem-
porarily to work in Palestine. We wish her the best
of luck and salute her commitment to Palestinian
solidarity. The current high standard of articles in
Socialist Lawyer is a tribute to just how seriously
Hannah took the editorship, from planning ahead,
to commissioning, cajoling, and keeping a very
politically astute eye on everything. We will miss
her, and we hope for regular reports from
Palestine.
� Liz Davies, chair of the Haldane Society
of Socialist Lawyers lizdavies@riseup.net

T
his issue is the 50th issue of Socialist
Lawyer. It’s an opportunity to take
stock of the past, and reflect on the
future. Our President, Mike Mansfield
QC, is not the only Haldane Society
stalwart to be surprised at how young

Socialist Lawyer is. The first issue was published in
the winter of 1986, and we’ve managed an aver-
age of around three issues a year since then. Nearly
22 years on, we may be older, but we’re just as ambi-
tious in our desire to change the world.

Mansfield notices the similarities between
Haldane’s concerns in 1986, and our priorities today.
The challenges are depressingly similar: to defend
civil liberties, campaign for extended employment
rights, maintain publicly funded legal services. The
most dismal distinction is that in 1986 those campaigns
were against Tory government policies. John Hendy wrote
“the labour movement needs a Labour government”.
Twenty-two years on, a Labour government is undertak-
ing precisely the same attacks. We find ourselves
defending civil liberties against a Labour government
intent on detention without charge for 42 days, defending
law centres and publicly-funded legal services, and still
arguing for basic trade union rights and freedoms. 

Socialist Lawyer may only be 22 years old.
The Haldane Society is nearly 80. David Renton’s
research in the National Archives has produced
some fascinating documents showing the degree
of state concern about Communist influence on
the Haldane Society during the Labour govern-
ment of 1945 to 1951. Intriguingly, an internal
Labour Party circular cautioning against “Soviet
propaganda” in the Society finds its way into Home
Office records. The Labour Party’s obsession with
exposing suspected communist influence in its var-
ious affiliates led to the greatest crisis of the Haldane
Society’s history, and the break-away of some lead-
ing members to form the Society of Labour Lawyers. 

Today, we have friendly relations with the Society of
Labour Lawyers, but, unlike them, we are indepen-
dent of the Labour Party (and of any other political
party). We cherish that independence. We may never be
invited by the government to set out a programme of
law reform, as the Society was in 1947. But then, as
David Renton notes, the Labour Party refused to publish
the proposals submitted by the Society. 

Nowadays, our members may be members of vari-
ous political parties, or of none. But as a Society, we are
independent of all parties. We can stand up for social-
ism and remain plain speaking.

Reflecting on 50 issues of Socialist Lawyer, we take
the opportunity to honour some human socialist

Recurring issues



4 � Socialist Lawyer � September 2008

News&Comment

4: Ministers table an
amendment to the current
criminal justice bill to drop the
threat of jail sentences for data
theft. Lawbreakers will continue
to face fines. The Information
Commissioner has produced
two reports detailing the
growing black market in illegally
obtained information.

April
3: Researchers claim a surge in youth crime
figures has been caused by the criminalisation
of low-level misbehaviour. Police data shows
minor offences committed by young people
soared by 38.9% between 2003 and 2006,
while detected serious offences rose by 19%.
Nacro said the increase was due to police
dealing with children’s behaviour through the
criminal justice system, where they would
once have issued a ticking-off.

In a disappointing decision,
the Law Lords have upheld
an appeal from the Serious
Fraud Office (SFO) against

the High Court’s ruling that it
acted unlawfully in terminating
an investigation into BAE Sys-
tems’ arms deals with Saudi
Arabia.

The appeal followed a judicial
review in April brought by the
Campaign Against Arms Trade
(CAAT) and The Corner House
which found that the SFO had
acted unlawfully in dropping the
investigation into allegations of

Aamer Anwar wins contempt   

BAE: Lords take backward decision

‘Atif Siddique was
today found guilty
of doing what mil-
lions of young

people do every day, looking for
answers on the internet. This ver-
dict is a tragedy for justice and for
freedom of speech and under-
mines the values that separate us
from the terrorist, the very values
we should be fighting to protect.
This prosecution was driven by
the State with no limit to the re-
sources used to secure a convic-
tion and it was carried out in an
atmosphere of hostility after the
Glasgow Airport attack and
ending in the week [of the an-
niversary] of 9/11. Atif Siddique
states that he is not a terrorist, and
is innocent of the charges, and
that it is not a crime to be a young
Muslim angry at global injustice.’

more widely on issues of injustice.
Support was given to Mr Anwar
by a host of lawyers including
Haldane Society President
Michael Mansfield QC and Vice-
President Helena Kennedy QC.
The High Court also heard sub-
missions on article 10 of the
ECHR (freedom of expression)
from Liberty, the human rights
campaigning organisation. This
was the first ever third party inter-
vention into Scottish legal pro-
ceedings; a progressive step in
such regressive surroundings.

Judgment was given on 1st
July 2008. The Court’s most seri-
ous criticism of Mr Anwar was
that he had made a ‘wholly inac-
curate statement of the nature of
the convictions recorded against
[Siddique]’, but went on to make
clear that this statement could

eight years, Mr Anwar explained
that his words had been those of
his client, and he apologised if
any disrespect had been shown.
Despite this, Lord Carloway re-
mitted the matter to the High
Court of Justiciary in Edinburgh.
On 29th April 2008 a panel of
Scottish judges presided over a
hearing to decide whether Mr
Anwar had committed contempt.

At the hearing, the Court was
reminded of the importance of
free speech and also of the tradi-
tion of lawyer-activists speaking
out on behalf of their clients and

9: The Law Lords
unanimously dismiss a claim
by the mothers, Rose Gentle
and Beverley Clarke, of two
teenage soldiers killed in Iraq
that the Government must
hold a public inquiry into the
invasion because it failed to
ensure it was legal and
justified.

These were the words of
Aamer Anwar, one of Scotland’s
leading civil rights lawyers, on
the steps of the Glasgow High
Court after his client Atif Sid-
dique was found guilty of of-
fences relating to computer files
and websites under the Terror-
ism Acts 2000 and 2006. 

Mr Anwar’s comments were
passionate and critical, but he
could not have expected the reac-
tion they received from Lord Car-
loway, the judge who had
presided over Siddique’s trial. He
instructed a letter be written to
Mr Anwar stating his concerns
that Mr Anwar’s comments (and
similar comments made the same
night on Newsnight) might be a
contempt of court. At the sen-
tencing hearing for Atif Siddique,
who was given a total sentence of

corruption around BAE’s £43
billion Al Yamamah arms con-
tract with Saudi Arabia due to
national security concerns. 

During the High Court hear-
ing, Lord Justice Moses  posed
the question: if a powerful for-
eign state makes a threat against
our legal system, is there any-
thing a lawyer or court can do?
Or is the law powerless in the
face of threats from abroad? He
and Mr Justice Sullivan con-
cluded that it was unlawful for a
prosecutor to surrender to such
threats unless every other option

had been exhausted and unless
the threat was imminent. They
quashed the SFO decision and
handed down a damning verdict
on the actions of the Govern-
ment and the SFO, saying: ‘No-
one, whether within this country
or outside, is entitled to interfere
with the course of our justice. It
is the failure of Government and
the defendant to bear that essen-
tial principle in mind that justi-
fies the intervention of this
court.’ 

To the Lords however, the law
was powerless and in a unani-

mous 5-0 ruling, the Lords ruled
that the Serious Fraud Office’s
decision to halt the investigation
was lawful, notwithstanding the
threats made by senior Saudi offi-
cials to halt cooperation on
counter-terrorism efforts if the in-
vestigations continued.

Lord Bingham, the senior Law
Lord, said: ‘The Director was
confronted by an ugly and obvi-
ously unwelcome threat [...] The
issue in these proceedings is not
whether his decision was right or
wrong, nor whether the Divi-
sional Court nor the House [of

May
3: A Coroner states that a
Royal Marine killed in a
gun battle in Afghanistan
may have survived had
more suitable armoured
vehicles been available. 
A verdict of unlawful killing
was recorded on Richard
Watson, 23, from
Caterham.

6: Investment in CCTV
cameras to prevent crime
in the UK has failed to have
a significant impact. Only
3% of street robberies in
London were solved using
CCTV images, despite the
fact that Britain has more
security cameras than any
other country in Europe. 
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Over 12,000 people
flocked to Tokyo in
May for the ‘Global
Article 9 Conference

to Abolish War’. Another 8,000
attended a parallel event in
Osaka. Their passion for peace is
articulated by article 9 of Japan’s
1947 constitution:
‘1) Aspiring sincerely to an inter-
national peace based on justice
and order, the Japanese people
forever renounce war as a sover-
eign right of the nation and the
threat or use of force as means of
settling international disputes.
2) In order to accomplish the aim
of the preceding paragraph, land,
sea and air forces, as well as other
war potential, will never be main-
tained. The right of belligerency of
the state will not be recognized.’

What could be clearer? How,
under such a constitution, could
Japan’s ‘Self-Defence Force’ (SDF)
have grown to rank among the
six largest military forces in the
world? How can Japan permit
the United States to maintain 85
military bases covering 309
square kilometres of its sovereign
territory? And how can Japanese
law permit the SDF to be sent
overseas in cooperation with US
troops deployed all over the
world, including Iraq?

Successive legislation has un-
dercut article 9, most recently
with the Iraq Special Measures
Law (2003) which, for the first
time since World War Two, re-
sulted in deployment of Japanese
forces to a real battlefield as a
party to a war. The right-wing

 of court case
not ‘be regarded as challenging
the authority of the court, or the
supremacy of the law itself and
thus be a contempt of court’.
The rest of Mr Anwar’s state-
ment was considered to be essen-
tially ‘political comment’ and
was described at worst as ‘mis-
leading’. The Court concluded
that ‘the authority of the courts
and the supremacy of the law
have not been challenged or
damaged by this criticism’. 

In the course of judgment,
Lord Osborne quoted from,
amongst others, Lord Denning in
R v Commissioner of Police of
the Metropolis, ex parte Black-
burn on the subject of contempt
of court: ‘Let me say at once that
we will never use this jurisdiction
as a means to uphold our own
dignity. That must rest on surer

foundations. Nor will we use it
to suppress those who speak
against us. We do not fear criti-
cism, nor do we resent it. For
there is something far more im-
portant at stake. It is no less than
freedom of speech itself.’

Thankfully the value of free-
dom of speech was recognised
and Mr Anwar was found not to
have acted in contempt of court.
However the Law Society of
Scotland may impose their own
sanctions for what the High
Court described as a failure to
meet ‘the highest professional
standards’. It is to be hoped that
they too reflect upon the value of
what is at stake – no less than
freedom of speech itself. 
� Alex Gask Former Legal Offi-
cer at Liberty and now pupil at
Doughty Street Chambers

Militants for Peace: Article
9 of Japan’s Constitution

governing coalition is currently
working on a law for overseas
troop deployment which, in the
words of Professor Koji Aikyo of
Nagoya University, would ‘bring
the gutting of Article 9 to a deci-
sive point’.

Japan’s right-wing Liberal
Democratic party, part of the
governing coalition, has pro-
posed rewording clause 2 of arti-
cle 9 to permit the SDF to: ‘carry
out activities in international co-
operation to secure international
peace and safety, to maintain
public order in emergency situa-
tions, or to protect the life and
liberty of the people’. The pre-
text of international cooperation
would permit some overseas en-
gagements including so-called
‘collective self-defence’.

So far, Japan’s Supreme Court
has avoided clear judgment on
the constitutional issue but a
number of district courts have
ruled that maintaining the SDF is
unconstitutional and that the
Japanese people have a constitu-
tional right to live in peace. In
April the Nagoya High Court
ruled that the activities of the
SDF in airlifting multinational
troops to a combat zone in Iraq
was unconstitutional.

In the face of the threat to
their constitutional rights, Japan-
ese people demonstrated their
support for article 9, setting an
example to the rest of the world.
Final thought: if we had an article
9 in the UK, we might never have
had Blair’s or Thatcher’s wars…
� Richard J Harvey

Lords] agrees with it, but
whether it was a decision the Di-
rector was lawfully entitled to
make. Such an approach involves
no affront to the rule of law.’

In a public statement, The
Corner House and CAAT stated
‘We have received massive
public support. 125 MPs from
all the main political parties,
along with over 130 NGOs,
have called for the investigation
to be reopened. We know that
these issues are of widespread
concern to many people not
only up and down this country

but also throughout the world.
But far from acting on the
public concerns, the Govern-
ment is instead seeking to
remove national security deci-
sions still further from judicial
and parliamentary oversight by
new clauses in its draft Constitu-
tional Renewal Bill.’ Their call
for renewed action and changes
to the law to ensure that na-
tional security arguments can be
fully scrutinised by the Courts
and Parliament has the full sup-
port of the Haldane Society. 
� Hannah Rought-Brooks

7: South American, African and
other non-European footballers who
cannot speak English will be barred
from joining football clubs under the
new points-based immigration
system. An English language test is
part of a package of rules for skilled
migrants from outside Europe
applying to work here, for
temporary workers and students.

7: The number of new
ASBOs  issued has
dropped by 34% from
4,123 in 2005 to 2,706
in 2006. The Home
Office figure also
show that breached
rates have soared to
61% among
teenagers.

8: A prominent Iranian opposition
group must be struck off the
Government’s list of proscribed
terrorist organisations. The Court
of Appeal dismissed minister’s
claims that the People’s
Mujahedin Organisation of Iran
(PMOI) was “concerned with
terrorism”. The Home Secretary
cannot appeal to the Law Lords.

16: The Youth Justice Board says violence
against the person by under-18s increased
by 39%, from just over 40,000 offences in
2003-4 to more than 56,000 in 2006-7.
Figures also revealed  a rise of 25% in the
number of crimes committed by girls. A
South Bank University study, said the rise
might be due, in part, to raised intolerance
towards girls involved in low-level offences,
and partly to a rise in alcohol consumption.

22: Court  cases are
having to be dropped
and resources wasted
because of “significant”
failures by the Criminal
Prosecution Service in
maintaining and
reviewing files according
to a report by the CPS
inspectorate.
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June
9: The Commons Home Affairs Select
Committee report warns Britain is in danger of
turning into a “surveillance society”. A
compulsory national identity card scheme
could be used to monitor the movement of
British citizens because of the dangers of
“function creep”. The commmittee calls on
the Government to promise that the
multibillion-pound ID card system will not be
used as a matter of routine to spy on people.

2: Official claims that prisoners
spend 10 hours a day out of
their cells on weekdays are
inflated according to research
by the Chief Inspector of
Prisons. A survey of 6,500
prisoners had shown 50%
spend less than six hours a day
out of their cell and for 20% it is
less than two hours.

5: A British resident facing a life
sentence at Guantánamo Bay has
won a battle in a British court to force
the Government to hand over
documents showing he was tortured
into confessing he was a terrorist.
Binyam Mohamed, once a cleaner in
Kensington, West London, is
accused by the US of being an al-
Qaida terrorist.

In one of the most outrageous
incursions into freedom of
academic thought and re-
search, Hicham Yezza and

Rizwan Saabir were arrested on
14th May 2008 after staff at the
University of Nottingham in-
formed Police that Rizwan had
downloaded an Al-Qaida manual
from a US Government website
and Hicham had stored it on his
computer. Rather than question
the pair as to their intended use
for the document (part of
Rizwan’s research for his disserta-
tion on Islamic fundamentalism
for his MA in politics and inter-
national relations), the university
informed the police under s 1(3)
of the Terrorism Act 2006.

In fact, Rizwan had wanted
to avoid incurring the prohibitive
printing costs levied on students,
so he asked his friend Hicham,
personal assistant to the head of
modern languages, to print out
the document from his computer. 

The pair were detained with-
out charge by Nottinghamshire
Police for six days before they
were released. Hicham, an Alger-
ian national legally in the UK for
over 10 years, was released and
immediately re-arrested on spuri-
ous immigration charges. His
emergency deportation was sched-
uled for 1st June before friends,
supporters, lawyers and MPs in-
tervened. He was transferred be-
tween four detention centres.
Members of the Haldane Execu-
tive were eventually able to com-
municate with Hicham and offer
support. His deportation was only

halted after his lawyers obtained
judicial review of the Home
Office’s decision on 30th May.

Fellow students have stood
firm beside Hicham. However,
Nottingham University’s vice
chancellor Colin Campbell has
been unrepentant, stating that
post-graduate students have no
right to view terrorist material
and that it could not be consid-
ered necessary for their research.
This statement came despite a pe-
tition by 67 University of Not-
tingham academics, expressing
their concern about the pair’s
treatment and the invasion into
academic freedom.

Personally, I am shocked that
such a violation has taken place
on my university campus. I have
known Hicham Yezza since we
studied together at Nottingham
University in 1997. We both
served as members of the student
union executive. He became gen-
eral secretary of the international
students bureau and went on to
study as a post-graduate. He is
now a member of university staff. 

His treatment raises serious
concerns about how academics
and freethinking individuals are
able to research contemporary
issues to inform debate on topics
that are central to the shaping of
law, politics and social policy.
Universities have traditionally
been safe havens for free speech
and radical thought. Any incur-
sion into academic freedoms will
inevitably have repercussions for
free debate in society as a whole. 

Like many of the challenges

University threat to free
thought on campus Southall: 

Southall Black Sisters
(SBS), celebrated a vic-
tory in the High Court
on 18th July 2008

against Ealing Council which
had cut their funding for its serv-
ices for BME women suffering
from domestic violence. 

Pragna Patel, the organisation’s
chairperson, said: ‘We feel vindi-
cated because we feel the council
has accepted that they made nu-
merous errors. They’ve accepted
that they got it wrong and are pre-
pared to start again. We feel this
could have all been avoided and
it’s a terrible waste of taxpayers’
money.’ Lord Justice Moses left
the courtroom to applause from
the public gallery as the volunteers
and paid staff, which comprise

The Haldane Society is
better known for its
lectures than its laughs,
but that may be

changing. On 12th June it held a
successful comedy evening and
fundraiser with top-class
comedian and socialist Mark
Steel.

Mike Mansfield QC,
president of Haldane, spoke
briefly. Mansfield was fuming.
The previous day, the House of
Commons had voted through 42
day detention. 

He called for Labour lawyers
sitting in the House of

Commons who had voted for 42
days to be held to account. 

Most of all, he was angry
that the principled words he was
reading out, in defence of the
Magna Carta, had come from a
Tory, David Davis, and not from
the Labour side.

Mark Steel treated us to a
preview of his new book

Haldane evening raises cash  

13: Four suspects in the murder of Stephen
Lawrence are ordered to pay damages to
Lawrence’s friend Duwayne Brooks, who
was with him when he died and was
attacked by the same gang. A judge at
Central London County Court made an
order that Norris, Acourt, Acourt and
Dobson, along with 10 others, should pay
nominal damages of £100 to Brooks for
assault, conspiracy and false imprisonment.

brought by anti-terror legisla-
tion, this is not just a concern for
the community of students and
academics but to our broader
community. What is next? Legal
obligations on employees to
inform on other employees?
Neighbours against neighbours? 

What the case of Hicham
Yezza exemplifies is the irre-
versible damage that is caused
when people accuse first and ask
questions later. It also demon-
strates the same attitude within
the authorities towards non-UK
nationals. It is a dangerous
precedent. The Haldane Society
expresses solidarity with Hicham
and Rizwan and urges its mem-
bers to stand up against restric-
tion of academic freedom and
freedom of expression.

If you want to support
Hicham Yezza’s campaign go to:
http://freehicham.co.uk 
� Anna Morris Barrister, Garden
Court Chambers
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16: A test case is being prepared
to go to the European Court of
Justice and could open the way
for employees in Britain to insist on
working past 65. If Heyday, the
membership arm of Age Concern,
wins the case it could allow
hundreds of workers forced into
retirement to claim compensation
from their former employers.

Malcolm in the middle:
disability setback

SBS, joined the women they work
so hard to help in celebration.

The Council has funded the 29-
year-old SBS since the mid 1980s and
currently gives it £100,000 a year.
Last year, the Council ended its fund-
ing and invited organisations to bid
for the provision of the same service
for all women in the borough using
the funds previously awarded to SBS
to meet the needs of BME women.
SBS claimed that the decision would
have left charities which provide a tai-
lored service to certain residents, but
not others, unable to win any funding.

SBS judicially reviewed the
council, claiming that they failed
to have proper regard to existing
equality legislation, especially the
Race Relations Act, in deciding to
cut the funding of SBS and use it

to provide a generic domestic vio-
lence service. On the first day of
the hearing Lord Justice Moses
said: ‘It is perverse. The way you
give £100,000 towards the costs
of providing a service to one
group of people and then you say
you are going to give the same
amount towards providing costs
for all groups.’ And: ‘If SBS is as
successful as all the evidence
seems to suggest it is, doing away
with it because you choose some-
one else will always have an
impact on that particular group
for whom you are doing such
good work.’

The Council withdraw from
the case after it saw its defence
unravel. Because of this there
will be no full judgment but
Lord Justice Moses is to give a
short judgment, which should
give guidance on the funding of
organisations which, provide a
specialist service to people from
certain groups within society.

Ms Patel said: ‘Furthering
race equality doesn’t mean you
don’t hear the voices of the most
vulnerable and the most misun-
derstood. This is not just an im-
portant thing for Southall Black
Sisters but for all the other ethnic
minority groups.’ SBS, who en-
listed the support of many organ-
isations and individuals in their
challenge against the Council, in-
cluding the Haldane Society, also
demonstrated what can be
achieved through solidarity in
fighting against injustice.
� Declan Owens, Haldane
Executive Member

Adecision of the House
of Lords in June will
make it harder for dis-
abled people to suc-

ceed in discrimination cases. 
Courtney Malcolm was a

tenant of Lewisham Council who
learned that he did not live in his
flat but had sublet it. This was in
breach of the Council’s housing
policy and they began possession
proceedings against him. Mr.
Malcolm argued that he would
not have sublet his flat but for his
mental condition, schizophrenia.
He had stopped taking his med-
ication and then sublet his flat.

At the heart of the Lords’ deci-
sion was the issue of comparison.
Disability discrimination legisla-
tion is comparative. A person en-
counters discrimination if they are
treated less favourably than an-
other person lacking a relevant
characteristic. The Lords decided
that for these purposes the rele-
vant characteristic was disability.
In Mr. Malcolm’s case, a non-
disabled person who equally
sublet his flat would also have
been subject to possession pro-
ceedings. For this reason, the
Lords concluded Mr. Malcolm
had not been subject to less
favourable treatment.

The problem, as pointed out by
Baroness Hale in a dissenting judg-
ment, is that Parliament had
drafted the legislation with a dif-
ferent comparative exercise in
mind. The legislation suggests that
courts should first ask what the
reason was for the less favourable
treatment, and then compare the

disabled person to a non-disabled
person to whom the reason did
not apply. In Mr. Malcolm’s case,
the right comparator would have
been a non-disabled person who
had not sub-let their flat. It is a
different test, and one much more
favourable to the disabled person.

Although it is unlawful to dis-
criminate in the provision of
goods, facilities and services, in-
cluding housing, most high-pro-
file discrimination cases have
until now concerned employ-
ment. The decision in Lewisham
v Malcolm overturns what was
previously regarded as settled
case law. The disability legisla-
tion contains a number of obsta-
cles for claimants, including a
complex definition of disability,
and a causation requirement. A
claimant can lose on any of these
grounds, the respondent em-
ployer or company only needs to
win on one of them. In the em-
ployment tribunal, currently 30
per cent of all disabled claimants
succeed. Of the many cases that
come before the employment tri-
bunal only race and religion or
belief claimants do worse. In this
context, the decision in Malcolm
is a thoroughly retrograde step.

The Government could re-
verse this decision in the forth-
coming equality bill. But this
legislation already carries the
burden of many heavy expecta-
tions, and the Government has
shown little willingness to use it
as a chance to extend – or revive
– claimants’ rights.
� David Renton

(What’s Going On?
Meanderings of a Comic Mind
in Confusion, published August
2008, Simon & Shuster),
ranging over private education,
the travails of the left, the
complexities of George
Galloway and his history with
the Socialist Workers’ Party.
Only he can reproduce his jokes
in print.

Keep an eye out for further
social(ist!) events in the Haldane
calendar coming up this year.
� Haldane Society would
like to thank Mark Steel for
all his time and support.

24: The police are pushing for the creation of a
3,000-strong counter-terrorism border force made
up of Special Branch and uniformed officers to
improve surveillance at ports and airports. The
proposal from the Association of Chief Police
Officers (ACPO) would allow greater collaboration
and data sharing between police and the new
25,000-strong UK Border Agency, which has
brought together immigration and Revenue and
Customs officers since April.

26: The Home Office announces
proposals whereby families who
sponsor overseas relatives to visit
Britain will face fines of up to
£5,000 and possible prison
sentences if their relatives
overstay. However the Immigration
Minister, Liam Byrne, abandons
plans to require sponsor families to
post a financial bond.

26: A survey of hate crime
reveals that one in five lesbian
and gay people have been
victims of homophobic
aggression over the past three
years. Their experiences range
from beatings and sexual assault
to persistent harassment and
insults, often from neighbours
and workmates.
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‘Terrorism’, self-determination and why
they criminalise human rights movements

ensured that the right of peoples
to self-determination became the
identical first article of the two
covenants on human rights of
1966. This is and was a scandal
for imperialism, said Bill.

Increasingly, the conventional
view of self-determination has
become one of internal democ-
racy within sovereign states,
through minority rights or auton-
omy. But the shameful denial of
self-determination to the Kurds,
Palestinians and Chechens are
examples where decolonisation
has not yet been achieved, argued
Dr Susan Breau. Throughout the
World Court cases that she cited,
self-determination has been ac-
cepted as an international right
and norm, most recently in the
Advisory Opinion on the Wall, in
Palestine. 

However, since the definition
of terrorism has become broader
the right to self-determination has
come under threat. Since 2000
the list of organisations that have
been put on the terrorist proscrip-
tion list has grown. Even when
the inclusion of groups on these
lists is challenged successfully in
the courts, governments are not
respecting those decisions and
therefore are not respecting the
right to self-determination. One
example is the People’s Muja-
hedin of Iran who fought a long
battle to be taken off the UK ter-
rorism list and successfully chal-
lenged those decisions in court,
right up to the European Court of
Human Rights. The British Gov-
ernment took a long time to

recognise and respect that judg-
ment and have only recently re-
moved them from the list of
terrorist organisations. 

Susan went on to say, however,
that national liberation movements
must respect international law and
humanitarian norms. Concepts of
distinction, proportionality and ne-
cessity are international humanitar-
ian principles and must be upheld
by both sides in conflict. The war
on terror has been characterised by

The Haldane Society,
Statewatch and Cam-
paign Against Criminal-
ising Communities

(CAMPACC) are holding a semi-
nar series on the ‘terrorist lists’.
The latest seminar was entitled
‘Terrorist proscription, self-deter-
mination and human rights:
criminalising movements, crimi-
nalising solidarity?’, and was
held at the College of Law on
15th July. 

Over 100 participants heard
the first presentation by Profes-
sor Bill Bowring. He recalled he
was invited to a similar meeting
in 1989, to speak on a platform
with representatives of the
African National Congress and
Palestinian Liberation Organisa-
tion. They were then ‘national
liberation movements’ but
would now be ‘terrorist organi-
sations’ which would mean that
because of their use of armed
struggle, we would be prose-
cuted for supporting them. Bill
outlined the idea of three gener-
ations of human rights. The first
generation of the civil and politi-
cal rights were born in the
French and American Revolu-
tions. These form the basis of
the European Convention of
Human Rights; their partial in-
corporation into English law
through the Human Rights Act
1998 means that England has fi-
nally arrived in the Eighteenth
Century. The second generation
are the economic and social
rights which were born out of
the Russian Revolution, and

were reluctantly recognised as
rights by the West with the cre-
ation of the International
Labour Organisation in 1919.
The foremost right of the third
generation, rights of interde-
pendence, is the right to self-de-
termination. This came to life in
the bloody anti-colonial strug-
gles following the Second World
War. 

The conventional view of the
origins of the right of self-deter-
mination is that it started with
Woodrow Wilson. At the grand
conferences at the end of the First
World War, President Wilson
raised these ideas as an important
principle and legal right – but not
in relation to the colonial empires
of the USA and its allies. Bill re-
minded the audience of the fact
that it was Lenin who advocated
self-determination before the
First World War, and during and
after the Bolshevik Revolution
the right to self-determination
was put into action.  

The United Nations did not
recognise the right at first, with
no place for self-determination in
the Universal Declaration of
Human Rights of 1948. It was
first declared a right in 1960
when the UN General Assembly
voted through the Declaration on
Rights of Colonial Peoples. The
UN by then had twice as many
members as it had at its creation
– all the new members were
former colonies. There were nine
abstentions – all the colonial
powers plus Israel and South
Africa. The USSR and its allies

Who are the real terrorists? Anti-war demons

July
1: The European Court of
Human Rights rules that
Government phone-tapping
practices have violated the
right to privacy. It described
the legal discretion granted
to the Government for
intercepting
communications as
“virtually unfettered”.

10: Government lawyers
agree to pay almost £3m in
compensation to the father
of an Iraqi man, Baha
Mousa, who died in the
custody of British troops in
Basra, and nine others who
were abused in a detention
centre in Basra in
September in 2003.

4: Lord Phillips, the Lord Chief
Justice states he is willing to see
sharia law operate in the country
so long as it did not conflict with
the laws of England and Wales,
or lead to the imposition of
severe physical punishment. He
also suggested sharia principles
should be applied to marriage
arrangements.

15: MPs call for
an investigation
into allegations
that British
intelligence has
“outsourced” the
torture of British
citizens to
Pakistani security
agencies.

18: An official report reveals that
Scotland Yard  still does not know the
cause of catastrophic errors made
three years ago by its officers which
led to the killing of an innocent man,
Jean Charles de Menezes. The
Metropolitan Police Authority report into
the shooting brands part of the force’s
reaction to the disaster as “disturbing”
and others as “complacent”.
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neglect of human rights and the
rules of warfare and this is unac-
ceptable, she argued. If an organi-
sation is to be proscribed, it should
only be proscribed on the basis of
the acts that it carries out, namely
the targeting of innocent civilians,
and not because of a declaration
by them of their right to self-deter-
mination. 

Barrister Ed Grieves talked
about what proscription has done
to the refugee communities in the

United Kingdom. He discussed
how the Immigration and Asylum
Act of 2006 has neutered the
Refugee Convention. Section 54 of
that Act defines when a refugee is
to be excluded from the Refugee
Convention. The Convention
allows people to be excluded if
there are serious reasons for be-
lieving that they have committed
an act contrary to the United Na-
tions’ aims and purposes. 

When the Terrorism Act 2000
came into force, section one was
so broad in its definition of ter-
rorism that some lawyers be-
lieved that it would be
successfully challenged in the
Court of Appeal. However, the
case of R v F confirmed that ter-
rorism is terrorism, no matter the
motive of the individual. The
Court of Appeal ruled that it did
not matter how tyrannical the
regime of Gaddaffi was, taking
up arms to influence a state or
overthrow it was terrorism. 

When the People’s Mujahedin
of Iran put its case before the
Proscribed Organisations Appeal
Commission the Judges in their
determination said that what the
Iranian regime was doing to its
own people was irrelevant in de-
ciding whether the PMOI was a
terrorist organisation, or not. 

Combining section 54 of the
Immigration and Asylum Act
2006 and the broad definition of
the Terrorism Act 2000, the Gov-
ernment can easily link what it
calls terrorism to be the grounds
for exclusion from the Refugee
Convention. This means that any
new arrivals seeking asylum may
be denied their claim at the first
instance on the basis that they
had to flee their country because
of membership or support or al-
leged support of an organisation

that the Government now de-
cides is a terrorist organisation. 

Many refugees who have been
in this country for over a decade
and who initially were given
refugee status or indefinite leave
to remain on the basis that they
had been associated with one of
those organisations are now find-
ing that the rules of the game have
changed. Since proscription of the
groups, when refugees apply for
naturalisation, as is their right
after being in the country for a
number of years, the Government
allege that they are no longer
people of good character – one of
the requirements for naturalisa-
tion – because of their previous as-
sociation with a proscribed
organisation. The basis of their
asylum claim becomes a reason to
say that they are of bad character.
There is no appeal right and judi-
cial review is the only remedy and
no details of the reasons for why
they have been declined are given
due to ‘national security’. 

Alex Fitch of CAMPACC
talked about how ‘terrorism’
has been used to de-legitimise
self-determination movements.
Governments are of course will-
ing to support self-determina-
tion in other countries when it
suits their agenda. The Kurds
have been victims of this kind of
‘realpolitik’ in their struggle for
self-determination. Their victim-
hood has been used, without a
trace of irony, by the same gov-
ernments who now deny it: the
issue of Halabja in Iraq in the
campaign against Saddam Hus-
sein is an example. Even when
the Kurdish Workers’ Party
(PKK) started voluntary cease-
fires in their struggle against the
Turkish state they were ignored
by the West, which demanded

that the Kurds abandon the
PKK despite the PKK’s popular
support.  

All four speakers sought to
remind us that the definition of
‘terrorism’ has not been agreed,
yet it is used by governments to
de-legitimise self-determination,
to refuse the right to self-determi-
nation, and ultimately ends up
supporting repressive and violent
regimes. 

The first seminar on ‘The EU
and UN “terrorist lists” and the
European Courts – the slow road
to procedural justice’ with Jan
Fermon, Mark Muller QC, Steve
Peers and Ben Hayes was a great
start to the series. Jan Fermon is
the lawyer for José María Sison
exiled leader of the Communist
Party of the Philippines and a
‘person supporting terrorism’.
He spoke of the great struggle to
defend José and the recent deci-
sion by the European Court of
Human Rights to delist him and
reverse a decision by member
governments to freeze his assets.
Mark Muller QC talked about
his experiences assisting the PKK
in their legal battles to be taken
off the terrorism lists. The semi-
nar highlighted the obstacles that
European governments have put
up in trying to maintain their ter-
rorism lists. Even when there are
judgments against member
states, they do their best to
ignore them and carry on as
before. It was also noted that
this process takes many years
and for example has taken the
PMOI, six years to be taken off
the UK list. They are still how-
ever on the EU list pending a
final decision.
� Lochlinn Parker, CAMPACC
For the next seminar details go to
page 37 or www.campacc.org.uk
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strators in Paris have some ideas...

21: Victims of miscarriage of justice
will have to wait longer for their cases
to be examined because of annual
budget cuts of £300,000 in the
budget of the Criminal Cases Review
Commission. Campaigners claim
there are now more victims of
miscarriages of justice in jail than
there were in the days of the
Birmingham Six and Guildford Four.

28: The Court of Appeal outlaws
the use of painful physical
restraint to maintain discipline in
privately-run child jails as an
infringement of young people’s
human rights. The Court quashed
regulations introduced by the
Government allowing staff  to use
violent methods to keep order in
secure training centres.

30: Humberside police service
recorded the highest number
of women murdered by their
partners, and the City of
London police the lowest, in
the past five years, according
to a new map of murder rates
across England and Wales
published by the Government’s
Equalities Unit.

13: Local councils, health authorities and
hundreds of other public bodies are to be given
the power to access details of everyone’s personal
text, emails and internet use under Home Office
proposals published. Ministers want to make it
mandatory for telephone and internet companies
to keep details of all personal internet traffic for at
least 12 months so it can be accessed for
investigations into crime or other threats to public
safety.
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The Haldane Society sup-
ported a seminar  at
Garden Court Cham-
bers on the issue of the

role of Kurdish women in conflict
resolution and reconstruction.
The keynote speaker was Leyla
Zana who joined a panel of
speakers that included Jean Lam-
bert MEP, Dr Susan Breau from
the University of Surrey, Dr
Catherine Barnes from Concilia-
tion Resources, Rachel Bernu,
deputy director of the Kurdish
Human Rights Project, Houzan
Mahmoud, Spokesperson of Or-
ganisation of Women’s Freedom
and Margaret Owen, director of

Widows for Peace and Democ-
racy (WPD). Haldane’s vice chair,
Hannah Rought-Brooks chaired
the meeting. 

Leyla Zana is a former political
prisoner,  an outspoken public
figure in Turkey and an internation-
ally known proponent of the rights
of the Kurdish people, and is an in-
spiration to many. She spoke of the
vital role that Kurdish women must
play in the peace process and the
urgent need for dialogue and peace
talks between Turkey and the Kur-
dish people. Ms Zana was clear
that a military solution to the ongo-
ing conflict is not an option.

The seminars’ participants were

largely made up of women from
the Kurdish regions in Turkey, Iraq
and Iran who contributed to the
discussions about the issues facing
Kurdish women and the role that
they can play in peacemaking and
conflict resolution. All the speak-
ers provoked discussion and
debate about the political and
legal context and the way ahead.
Houzan Mahmoud spoke com-
pellingly about human rights vio-
lations against the women in the
Kurdish region of Iraq and the
danger of sacrificing women’s
rights in the name of religion, cul-
ture and nationality. The meeting
discussed Security Council resolu-

Haldane members have
travelled to Paris,
Havana and Cape Town
in recent years to attend

congresses of the International As-
sociation of Democratic Lawyers
(IADL). Next year from 6th to
10th June 2009, lawyers from
around the world will meet in
Hanoi for IADL’s 17th World Con-
gress.

I travelled to Tokyo in May
for the Congress’s preparatory
meeting as well as for the Japan-
ese Democratic Lawyers’ ‘Article
9 Conference’. The Hanoi Con-
ference will address contempo-
rary themes including terrorism
and state terrorism; the right to
peace; independence of lawyers
and the judiciary; globalisation,
economic, social and cultural
rights; development and environ-
mental rights; and accountability
for international crimes.

We agreed to publish a
newsletter and this will be circu-
lated to all Haldane members.
IADL is supporting a number of
international initiatives, including
the Miami 5 case and the work
of the International Commission
on Employment Rights. 

This year marks the 60th An-
niversary of the Universal Decla-
ration of Human Rights and
IADL will host a conference in
Paris on 11th-12th December.
Details will be circulated closer
to the date. The IADL’s website
is being overhauled and we will
be carrying more news from our
comrades overseas. 
� Richard J. Harvey

IADL: Next
stop Hanoi

Kurdish women’s role: conflict resolution and 

The right to protest?

Protesters are arrested leaving Climate Camp, at Kingsnorth coal fired electricity station, Rochester, Kent, after refusing to be 

15: The Government is criticised in a
report by the United Nations’ committee
on human rights for creating laws that
have an adverse effect on freedom of
expression. The report calls for the reform
of Britain’s libel laws and controls
introduced under recent terrorism laws.
The Government’s use of the Official
Secrets Act to prevent issues of public
interest being published is condemned.

14: An independent report has
concluded that the body that regulates
solicitors has been discriminating against
ethnic minority lawyers and subjecting
them to potentially ruinous investigations.
The report finds the Solicitors Regulation
Authority pays “lip service” to equality,
and is plagued by a leadership that lacks
“competence” on diversity issues. It finds
black and minority ethnic lawyers are

“stereotyped” with SRA staff assuming
guilt before they start investigating
complaints against them. It says the
organisation is open to the charge of
being institutionally racist and was
more likely to investigate ethnic
minority lawyers than white ones. The
report was written by Lord Ouseley,
the former head of the Commission for
Racial Equailty.  

4: Police make 10 arrests near
Kingsnorth in Kent amid
accusations of heavy-
handedness. Protesters have
set up camp near Kingsnorth
where Britain’s first coal-fired
power station in 30 years is
likely to be built. See picture
above.
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When the Joint Select
Committee reported
on the impact of the
so-called Carter re-

forms last summer, one of the key
concerns was the lack of a well re-
searched evidence base behind
them. Speaking after the publication
of the report in parliament, Mr
Alan Beith, Chair of the Committee,
described the Legal Services Com-
mission’s (LSC) lack of commitment
to finding evidence combined with
their determination that they would
not change their programme, what-
ever the evidence says, ‘very Sir
Humphrey’ (Hansard 12th July
2007). Mr Beith told the Commons
that the Committee was provided
with many examples of how the
Government had ‘failed to consider
the legal aid system as a whole,
carry out adequate research and
then address the systemic difficulties
comprehensively’.

The failure to carry out any
proper research before imple-
menting the changes to legal aid
has continued even though the
changes have commenced. The
first changes came in towards the
end of last year with the new civil
contract. At the same time, our
only evidence as to whether
clients were getting a decent legal
aid service was in the form of an-
ecdotal evidence from Young
Legal Aid Lawyers’ members –
who work in the magistrates’ and
county courts day in and day out:
the picture was one of increasing
numbers of litigants in person
struggling at court.

The first step in dealing with a
problem is to identify what the
problem is. Yet the Government

were neither interested in conduct-
ing thorough research nor acting
upon its results. So we decided to
do it ourselves. We did it on a
shoestring (generously provided by
a legal aid firm). And we did it
without the array of administra-
tive resources or easy access to
data that the Government have.
Over 100 YLAL members and
students volunteered to help out.

A team of YLAL researchers
devised a research questionnaire,
with help from Hilary Sommer-
land, academic researcher at Leeds
Metropolitan University. We sent
two sets of trained researchers
down to the Bromley County
Court and Thames Magistrates’
Court in spring of this year.

The results are startling:
almost two-thirds of respondents
were unrepresented. Unmet legal
need in civil cases was especially
high, with only 10 per cent of re-
spondents represented. The
survey revealed that a large
number of court users were not
even sure whether they were eli-
gible for legal aid or where they
could get it. Many people felt
that their day in court would
have a significant impact on their
lives and that they would like to
have been represented but had
been unable to secure representa-
tion. One respondent pointed out
that the only telephone number
for accessing legal advice pro-
vided by the LSC was not a free
number. Another felt that the
monthly contributions required
for people earning more than
£302 worth of disposable income
in civil cases such as housing
cases was not feasible and that

the money might be better spent
in clearing rent arrears.

Our limited resources meant
that this study was a ‘snap shot’
impression of unmet legal need on
the ground at Court: ‘quick and
dirty’ as opposed to a longer,
more detailed study. Nevertheless,
the results show an urgent need
for government to commission in-
dependent, detailed research into
unmet legal need immediately to
secure access to justice for all. It is
indefensible for government to go
ahead with its programme of
widespread, and possibly irre-
versible, changes to legal aid with-
out obtaining evidence as to the
impact on clients.

It is sad that it has fallen to com-
mitted young lawyers, to find out
how ordinary people are being af-
fected by the legal aid changes. The
LSC constantly accuse legal aid
lawyers of self-interest in their cam-
paign against legal aid cuts. Yet it
has been young lawyers that have
made the effort to find out what the
impact has been – not on lawyers –
but on clients.

So far, the LSC’s response has
been to point out that clients can
get the people on the advice line to
call them back (this is in response
to the complaint that the advice
line was not free). Yet this response
misses the point: the Government
should now follow our example by
commissioning detailed research
and placing a moratorium on the
changes to legal aid until that re-
search has been completed. 

The full report can be down-
loaded from our website:
www.younglegalaidlawyers.org
� Laura Janes

Quick, dirty but important: our research
into unmet legal need at Court 

Young LegalAidLawyers
This regular column is written by members of YLAL. If you are interested in joining or
supporting their work, please visit their website www.younglegalaidlawyers.org
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tion 1325 which provides a legal
basis for the call for the inclusion
of women in the peace process and
can operate as a rallying call for
civil society and women’s groups.  

While the conflict in south east
Turkey continues, and women’s
rights in these regions are being
violated, there is still cause for op-
timism. This was a meeting,
where ideas were exchanged,
much learned and plans made for
future action. It demonstrated the
need for solidarity and proved
that we can achieve much more
working together than we can
ever do alone. 
� Hannah Rought-Brooks

 reconstruction
stopped and searched. 

20: Anne Owers, the Chief
Inspector of Prisons, says
that Muslim prisoners,
including some convicted
terrorists, inside Frankland
prison near Durham, feel
so unsafe that they have
sought sanctuary in the
jail’s segregation unit for
their own protection.

26: Jail watchdogs and penal
reform groups criticise
Government plans to build
three “Titan” prisons, each
containing 2,500 inmates. The
National Council of
Independent Monitoring
Boards says money would be
better spent on community
sanctions and reducing crime.

1: A report by Napo, the
probation officers’ trade union,
finds that as many as 8,500
members of the UK’s 93,574-
strong prison population (9%) are
ex-servicemen. The majority of
men in the case studies had
served in Afghanistan or the Gulf
and showed signs of untreated
post traumatic stress disorder.

4: Court sittings could be
cancelled, trials delayed
and magistrates even
made redundant as a
result of a £90m “black
hole” in the budget of the
Courts Service. This
includes extra savings of
£27m which have to be
made by next March.

9: A report by the
independent Human
Rights Watch states that
civilian deaths in
Afghanistan from US and
Nato air strikes nearly
tripled in the past year and
recent bombings have led
to more killings, fuelling a
public backlash.
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I
t came as no small surprise to me that this
magazine is a recent invention. I had
fondly imagined that it was as old as the
Society itself, which recently celebrated its
75th anniversary. The first edition was, in
fact, in the winter of 1986. Of course, this

misapprehension could be written off as
merely my grey matter turning white, or
worse. But I feel it is a tribute to the way the
magazine has rapidly developed, adapted
and forged a crucible of ideas to meet a
global challenge of injustice. It is difficult to
imagine how the society ever survived with-
out Socialist Lawyer. Given the information
highway brought about by the universality
and accessibility of internet technology, hard-
copy magazines run the risk of becoming ex-
pensive and unnecessary luxuries. 

Whatever advances, however, there may
be in IT, with blogs, online forums, debates,
directories and archives, none of these are
any substitute for a magazine of this calibre.
The website user does not engage in the same
way as a magazine reader, particularly if the
presentation and range of material is com-
pelling. Added to all this, a magazine pro-
vides a physical focal-point for the many
activities and functions sponsored by Hal-

dane – campaigns, meetings, missions and
fundraising. 

The first edition, in 1986, was one third
the size of the current one, and was far more
heavily concerned with domestic issues, al-
though not exclusively. 

John Hendy wrote a stirring piece about
labour laws with a Labour government; the
TUC’s policy statement ‘New Rights and
New Responsibilities’ endorsed by the
Labour Party at its conference in 1986; and
the Haldane’s Worker’s Charter. He said ‘we
must seek a frame-work of labour law which
moves the goal-posts of legitimacy in every
sphere in which people work... the labour
movement needs a Labour government’. He
was right, but not the one we got. 

Nicholas Hall was equally correct in his
defence of the right of peremptory challenge
during jury selection. His conclusion was that:
‘its proposed abolition is a politically-moti-
vated device...taking away the right to
peremptory challenge is one way of under-
mining the subtle balance that underpins the
criminal justice system. Its result will be di-
minished respect for the fair administration of
justice.’ He was right, but unhappily it was
abolished. 

Tony Gifford’s Pritt Memorial Lecture en-
titled ‘Can the Legal System be reformed?’
was set out in full, and he began his analysis
of the meaning of a socialist programme with
a commitment to the rule of law. Presciently,
he argued for a Ministry of Justice – now in
place; and for an extended network of legal
services epitomised by the Law Centre net-
work, now threatened by the Carter Reform. 

Ben Emmerson reported on the Haldane
Conference debate concerning the difficulties
facing socialist lawyers. Without question,
these remain and are ever more present, bear-
ing in mind successive Labour governments
that have paid scant regard to the rule of law
internationally [Iraq – Guantanamo]; to the
rules of natural justice internally [Belmarsh –

No substitute
by
Michael
Mansfield

Our fiftiethedition



control orders- 42 days] and to the para-
mount need for a system of Legal Aid that
provides ready access to justice for all. 

We are steadily descending into George
Orwell’s 1984 dystopic state Oceania, where
there is detention without warrant, without
access to legal advice and without court hear-
ings. Torture is legitimised in Room 101, and
intrusive blanket surveillance is the order of
the day. The latest instrument contemplated
by the Government appears to be the Com-
munications Data Bill, by which it is in-
tended to monitor everyone’s phone calls and
internet communications. Mind-boggling in
concept and mind-blowing in practice. Most
of the information will probably be left on
the seats of railway compartments, in brief-
cases in cars, or sent by pigeon –post!

Telling but shameful
‘The impetus behind the 42 day proposal
is essentially political – not security. The
Government will be tempted to use the
Parliament Act to overrule the Lords. It
has no democratic mandate to do this –
for 42 days was not in its manifesto. Its
legal basis is uncertain to say the least. But
purely for political reasons, this Govern-
ment is going to do that. And because the
generic security arguments relied on will
never go away, technology development
and complexity, we will next see 56 days,
72 days, 90 days etc. But, in truth, 42
days is just one – perhaps the most salient
example – of the insidious, surreptitious
and relentless erosion of fundamental
British freedoms.’ 
Thus spake David Davis. What is extra-

ordinary about this is not what he said, but
the fact that it did not come from the lips of
the majority of Labour lawyers in the House
of Commons. Save for one or two shining
exceptions, like Emily Thornberry and Bob
Marshall-Andrews, the rest voted in favour.
Shameful considering many of them were
elected on a civil liberties platform. I did not
see any of them willing to sacrifice their seats
to promote a just cause. I suggested at the
recent Haldane benefit on 12th June, where
Mark Steel entertained us enormously, that
every single Labour lawyer who voted in
favour of 42 days should receive a letter from
the Haldane Society asking for their personal
justification, which should then be published
in this magazine. 

Before everyone goes dewy-eyed for DD,
however, it has to be remembered that he did
vote in favour of 28 days without this kind of
clamour, and his views on capital punish-
ment would mean that a large number of in-
nocent people, the victims of miscarriages –
the Guildford Four, Birmingham Six, Tot-
tenham Three, Cardiff Three, etc – would
have gone to the gallows. 

On the international front, the issue of the
environment is undoubtedly top of the
agenda. The way in which governments
misuse and abuse resources are far from
being under control. With regard to food, an
area of land the size of five football pitches
[10 hectares] will grow enough meat to feed
two people; or maize to feed 10; or grain to
feed 24 and soya to feed 61. Growth, how-
ever, is the bedrock of consumerism and

there is a scramble on for the remaining re-
sources – especially oil. This is clear in Iraq,
in Afghanistan – the gateway to several other
oil-rich smaller countries – there is genocide
in Darfur in order to expedite oil exploration
and the latest disgrace is Gordon Brown’s an-
nouncement that he wishes to support the
Nigerian Government against those protest-
ing about the oil industry in the Niger Delta.
Since the late 1950s more than $200 billion
worth of oil and gas has been pumped from
beneath the villages of the Delta population.
Everyone will remember the courageous
leadership of Ken Sara Wiwa against this ex-
ploitation which destroys their environment,
leaves it feet thick with oil burnt crust and
for which there is no compensation. Non-vi-

olent resistance has led to massacres and, in
Ken’s case, execution. I was happy to do as
much as I could at the time to support the
movement in support of his objectives. There
is now another movement for the emancipa-
tion of the Niger Delta [MEND]. It is making
basic demands for compensation, for an in-
terest in oil pumped out of their land, and
the release of their leaders. Because they have
been so effective, and because the West is
desperate for oil, Gordon Brown has chosen
the side with vested interests. The role for so-
cialist lawyers is, therefore, clearly mapped
out by these examples. 

�Michael Mansfield QC is President of the
Haldane Society

Physical
footprint

Ijoined the Socialist Lawyer collective in
about 1994 or ‘95 when Steve Illingworth
was editor, I later took over as editor from
Steve Gibbons in 1999 and stayed on until

2005. When I joined, people on the collec-
tive still recalled fondly the days when a car-
toon and drawings would be provided free
for every issue by an artistic member of the
Society. During my time as editor, Socialist
Lawyer underwent a revamp in style and the
decision was taken to pay for more photos to
balance and complement the writing. Thanks
and credit must go to Andy Smith for all his
work on this.

Over the years Socialist Lawyer has cov-
ered very many issues but of course, as noted
by Mike Mansfield in his article, far too
many of the issues have remained the same.
I do remember in particular getting to the
point of thinking ‘oh no, not another Crim-
inal Justice Bill. How many articles can we
write about the fundamental importance of
the right to jury trial?’ or ‘not another attack
on the rights of asylum seekers’, and ‘not an-
other picture of Jack Straw’! Palestine is a
constant recurring issue, as now is Guantá-
namo and its offspring.  

One of my favourite issues was that with
Benjamin Zephaniah on the cover and for
which he had contributed two of his poems.
His beautifully crafted words expressing

with power and pas-
sion the anger and in-
justice felt by so
many over social in-
justice.

A particularly
memorable issue
however was one
produced before I
became editor, which
was described as the
‘Sexuality Issue’ as it

covered a number of
issues in relation to
the criminalisation of
or the legal status of
different sexual pref-
erences. The front
cover had a picture of
S&M bondage and
this was the magazine
we took with us to the
1996 IADL Congress
in Cape Town which
was attended by many ANC members in-
cluding Kader Asmal and Albie Sachs. This
was the issue that was left on each seat in the
Parliament building in Cape Town. The feed-
back for the magazine was very positive.

As Mike Mansfield reminds us, Socialist
Lawyer is the physical footprint of the Soci-
ety and its work. It allows us to communi-
cate with our members and with others
outside the organisation. The publication is
rightly valued by the Society, and the posi-
tive feedback it receives reflects the calibre of
the writing. It should not be forgotten that all
the contributions, articles, news pieces and
campaign updates are provided voluntarily.
Members of the Society give up their own
free time to write for the magazine, or to put
the magazine together, get it to the printers
and to distribute it. From my own experience
I know this can be a real challenge. Getting
the magazine out regularly is a real achieve-
ment. There is no real clout behind the
editor’s deadline, no pay cheque to dangle in
front of writers as reward for their endeav-
ours; contributors are writing because they
believe in and care about what they are writ-
ing about.  

�Catrin Lewis is a barrister at Garden Court
Chambers and was editor of Socialist
Lawyer from 1999 to 2005. 
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S
ixty years ago this summer the
Haldane Society of Socialist
Lawyers was at the first crest of
its influence. Founded in autumn
1929 or spring 1930 (wartime
bombing destroyed the archives

that would prove the date beyond all doubt),
the Society became an affiliated organisation
of the Labour Party in 1938 and by autumn
1948 had roughly 520 members. These
members included barristers, solicitors,
judges, university lecturers and law students,
in perhaps similar proportions to today. The
organisation was also however on the brink
of the worst crisis in its entire history.

Several leading members of the Society
were Government ministers in 1948, includ-
ing the Society's Honorary President Sir
Stafford Cripps (then Chancellor of the Ex-
chequer) and Vice President Sir Frank Sos-
kice (then Solicitor General). Prime Minister
Clement Attlee was a former Honorary Vice
President of the Society, while Viscount
Jowitt, Sir Hartley Shawcross (then Attorney
General), Lewis Silkin and Arthur Hender-
son were ordinary members of the Society.

For two decades, the Society had sent
speakers to address meetings of trade unions,
Labour Party branches and tenants' associa-
tions. The Society had developed a practical
programme of law reform including legal
aid, workers' compensation, divorce
reform and democratic appointment of
magistrates. The Society's activities in-
fluenced the establishment in 1944 of
the Rushcliffe committee, whose
report led to the creation of the
modern-day legal aid system, such
as it is. Members of the Society sat
on the Rushcliffe committee. The

And, next year,
Haldane will
be eighty
years old…

Society gave evidence at its hearings. A
member of the Society, Hartley Shawcross,
introduced the Bill in the Commons.

In 1947, the Labour Party wrote to the
Haldane Society, inviting it to put forward
suggestions for law reform, with a view to-
wards collecting these proposals in Labour's
next election manifesto. Through 1948, this
work dominated the activities of the Society.
Some 45 reports were commissioned and a
committee was elected to co-ordinate the
proposals. The Society's elected office-hold-
ers sat on the committee alongside Michael
Young of the Labour Party's Research de-
partment and Professor Harold Laski, who
had until recently been the chairman of
Labour's National Executive Committee.

The report was completed and sent to the
Party but never adopted as policy. The min-
utes of the Labour Party's Policy and Public-
ity Committee record only that the: ‘Report
was not suitable for publication’. To explain
why it was not adopted, we have to consider
the political context in which the Haldane
worked.

Although the Haldane Society was affili-
ated to the Labour Party, it did not regard
itself as Labour’s property, to do with it
whatever Labour pleased. For the first
decade of Labour's existence, the only route
to membership of the Labour Party was
membership of an affiliated organisation,
usually a trade union or a socialist society.
Individual membership was allowed only in
the 1920s, and even in 1948 was less impor-
tant than it is today. Then, as now, few affil-
iates were entirely composed of Labour
supporters. Long after the Labour Party was
launched, only a minority of trade unionists
voted Labour in elections, although this had
changed to some extent by 1945. When
Labour was out of office, affiliates enjoyed
autonomy, authority in their own sphere of
expertise and some influence on party policy.
When Labour was in government however
the pressure towards centralisation was
greater. Unions and others were expected to
conform to Labour Party policy. Then, as
now, ministers tended to invent this policy as
they went along. 

Another factor was the role of the Com-
munist Party. On its formation, the CP had in-
cluded many members of socialist societies
that were already affiliated to Labour. The CP
applied for recognition as an affiliate, but was
unsuccessful. From this point, the character of
affiliated societies became more controversial,
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although through the 1920s, it remained
common for individuals to be members of
both the Labour and Communist parties. Sha-
purji Saklatvala for example, the Communist
MP for Battersea in 1922-3 and 1924-9, was
elected on a Labour Party ticket. Even in the
1940s, most communists were members of
unions affiliated to the Labour Party, and to
all intents and purposes therefore members of
the Labour Party. During the Second World
War, Labour conferences only narrowly de-
feated motions which would have allowed the
Communist Party to affiliate to the Labour
Party. While Labour's leaders regarded the
communists as an organised conspiracy, the
view was not universally shared among
Labour's membership. Barriers of hostility
had to be constructed from above.

All Labour governments have had a life-
cycle, opening with optimism and ending in
defeat. In the 1940s, the key was interna-
tional politics. The British Government was
in debt as a result of war. The first steps of
the Cold War were US loans to Western
Europe. Britain also had its own colonies to
think of. India was allowed independence
but the other imperial territories were to be
kept under British control. By 1948,
most Labour MPs were pro-
American, although a vocal
minority were not. British
troops were sent to restore
‘order’ in territories through-
out Europe and the world,
sometimes, as in Greece, restor-
ing a regime of generals that
was depressingly similar to the
previous regime which British
troops had fought during the
second world war. The impor-

tant domestic reforms which we associate
with the Government were also largely the
products of its first two years. The National
Health Act and the National Insurance Act
were both passed in 1946. After 1947,
Labour achieved significantly less. The im-
perative of consistent anti-communism cor-
roded Labour's domestic ambitions.

The Haldane's history in this period is told
in Wigs and Workers, a pamphlet published
in 1980 by Nick Blake and Harry Rajak of
the Society. The authors describe three crises
forming the backdrop to the break in 1948
between Haldane and the Labour leadership.
First, the Society voted to send a letter to the
Greek Embassy protesting against criminal
trials of trade unionists in that country. A
Greek typewriter was not available. Time was
pressing. The letter was sent on a typewriter
borrowed from Communists. The matter was
investigated by the Greek Embassy and a
complaint made. The matter came to the at-
tention of the Foreign Office.

Second, at the time of the Italian elections
in 1948, 21 Labour backbench MPs signed a
telegram of support to Italian Socialists. This
‘Nenni’ telegram, as it was known after the
leader of the Italian Socialist Party, should
have been uncontroversial. The Party was
(with Labour) a member of the Socialist In-
ternational. Unfortunately for the signato-
ries, the Socialist Party was in temporary
alliance with the Italian Communist Party,
which had been rendered unacceptable by
Cold War politics. Five Haldane members
were among the signatories, John Platt-Mills,
Geoffrey Bing, Leslie Solley, Julius Silverman
and Harold Lever. Platt-Mills, subsequently
for more than two decades a Haldane Presi-
dent and Vice-President, was expelled from
the Labour Party in April 1948. (Solley was
expelled the following year, for opposition to
the Nato Treaty. Bing would have the most
extraordinary career of this group. A friend
of Kwame Nkrumah, he was for four years
Ghana’s Attorney General after the country
gained its independence.)

Third, the Haldane Society was affiliated
to the International Association of Democ-
ratic Lawyers. The IADL was one of the few
international lawyers' associations. In Sep-
tember 1948, its Congress was held in
Prague. Members of the Haldane attended.
Remarks critical of the United Kingdom
Government were reported by newspapers in
London. Once again, the Foreign Office
became involved.

A file released in the National Archives in
2007 sheds new light on the extent of the
hostility in government circles towards the
Haldane at this time.

The first document in the
file appears to be an internal
Labour Party circular (al-
though there are heavy pen
marks concealing both the
document's source and its
circulation). ‘We should
make an effort to warn
prominent and well-inten-
tioned persons in the Hal-
dane Society of the
potentialities of the misuse
which certain of its officers

and members may be trying to realise in the
interests of Soviet propaganda.’ The docu-
ment goes on to propose: ‘That we should
ask the Solicitor-General whether he sees any
hope of the Society being instrumental in
sending a really sound delegation to the next
congress of the IADL. If this seems unlikely
we might perhaps suggest that the Labour
Party withdraw its patronage from the Soci-
ety.’ 

A copy somehow came into the hands of
the Home Office in December 1948, and was
filed alongside Special Branch reports of Hal-
dane meetings. ‘We have long known’, one
civil servant noted, ‘that Communists and
fellow travellers have secured a foothold on the
executive and as is usually the case have been
more vigorous than their fellow members’.

At the Haldane's Annual General Meet-
ing in the same month, Gerald Gardiner (a
member of the Society's executive and one
of the individuals most associated with the
Society's law reform activities) tabled a
motion to exclude from the Society's execu-
tive individuals who were members of polit-
ical parties other than the Labour Party or
members of bodies proscribed by the Labour
Party. Attempts were made to amend this
motion to exclude such people not merely
from office in the Haldane, but from mem-
bership. After several votes, and a motion of
no confidence in Stephen Murray who was
chairing the meeting, the motion was de-
feated 51 to 36.

At the next meeting of the executive, it
was decided to put the issue of Communist
membership to a ballot. Before the vote
could take place, there was another mem-
bers' meeting which voted by 79 to 51 that
no such ballot should be held. The crisis con-
tinued. Five members of the Executive con-
tinued to favour putting the issue to a ballot
(Stephen Murray, Robert Pollard, Gerald
Gardiner, John Goss and J. H. Lang), equal
numbers were opposed (John Elton, Bill
Sedley, David Lea, Richard Turner and John
Williams). A split was now all but inevitable.
The ballot went ahead in February and
March 1949, with a vote of 157 to 123 in
favour of exclusion. Given that the proposed
motion took the form of an amendment of
the Society's rules and since this required a
two-third majority, the proposal failed. 

Special Branch reported the affair to the
Home Office, with one official noting that:
‘In their anxiety to rid the Society of Com-
munists, the anti-Communist members of the
executive committee appear to have placed
themselves in a false position by riding
rough-shod over the procedural rules. The
postal ballot, while showing that a majority
of the members were in favour of excluding
the Communists, did not obtain the two-
third majority which is necessary before a
rule can be changed. Many of the members
may have been influenced by the voting at
the Special General meeting … when not
only was the anti-Communist motion de-
feated but a motion passed that no further
action should be taken in the matter. By hold-
ing the postal ballot therefore the Chairman
… [was] flouting the views of those who at-
tended the special meeting.’

Those pushing for a change in the rules
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then adopted a new strategy. A Society of
Labour Lawyers (SLL) was formed, taking
the ministers and initially around one tenth
of the Society's members. Gerald Gardiner
became the SLL's chairman and later served
as a Lord Chancellor in the Labour govern-
ments of 1964-70. The Haldane withdrew
its affiliation from the Labour Party.

Although the crisis had come to a conclu-
sion, the monitoring of the Society contin-
ued. In May 1949, one official wrote: ‘The
[Haldane's Executive] Committee consists
almost wholly of Communists or suspected
Communists but the Society claims that
many members of all political shades have
remained in the society. Nor have they clari-
fied the position of membership yet. Some
50 members out of 520 have handed in their
resignations but the list has not been made
public ... All the evidence we have at present
indicates that Communist infiltration was
too pronounced and it has become another
Communist Party offshoot.’

Aware of the risk of being identified too
narrowly with only one part of the labour
movement, the Haldane was in fact turning in
a different direction, redefining itself as a pro-
fessional organisation free from party affilia-
tion and able to put forward the views of
progressive lawyers of all stripes. Harvey
Moore was appointed as Acting Chairman,
a role he held for the next five years. Moore
was in his own language a ‘convinced’ but
not ‘militant’ anti-communist. He believed
very profoundly in the superiority in all cir-
cumstances of due legal process over what he
saw as soapbox politics and was not afraid
of upsetting others to his left. Moore was not
the only mainstream Labour figure to remain
with the Haldane Society. Another was Lord
Chorley, in 1954-50 a Labour whip in the
House of Lords, and between 1957 and 1970
a President of the Haldane Society. 

Several of the organisations said to be
fronts for the Communist Party were placed
on a list of proscribed organisations, and their
members were prohibited from also being
members of the Labour Party. This fate never
befell the Haldane Society.

After the Haldane split, the Home Office
continued to receive Special Branch re-
ports of Haldane activities until at least
January 1955. In May 1952, for ex-
ample, Jack Gaster addressed a meet-
ing of the Society at Lincoln's Inn.
Gaster had recently visited Korea
and China, as part of a delegation
of eight lawyers. He brought
back compelling evidence that
US aircraft had used biological
weapons in Korea. (Harvey
Moore was one of five members
of the Society, observed by Special
Branch to have abstained on the
motion expressing concerns at the
use of these weapons).

Gaster addressed the Haldane
Society on the same topic again in
1955, with results that are recorded
in a second Home Office file, again
released in 2007. One solicitor A.
F. H. Lindner attended the meeting
and sent a report of the meeting to
Special Branch. Lindner then went to see

his MP Cyril Wilson Black to complain about
Gaster's comments. Cyril Black then wrote
on 11th March 1955 to the Attorney General
Reginald Manningham-Buller, passing on
Lindner's complaints, 'at these meetings a
number of statements and speeches have been
made by extreme leftwing members which he
considers are treasonable … in [Lindner's]
opinion there is no doubt at all as to the trea-
sonable character of statements made by Mr
Gaster'.

Manningham-Buller checked the reports
held by Special Branch before eventually writ-
ing back, reminding Cyril Black that when an
individual was convicted of treason there was
only one punishment available to the courts,
the death penalty. In that context, he sug-
gested that there was probably not enough
evidence to take the matter further.

Returning to the events of 1948, it is per-
haps necessary to ask whether the Haldane
was indeed the victim of ‘pronounced’ com-
munist infiltration. On the Haldane execu-
tive, the opponents of the membership ballot
were John Elton, Bill Sedley, David Lea,
Richard Turner and John Williams. John
Elton was subsequently a High Court master.
Richard Turner was Jack Gaster’s partner in
practice. John Williams was a trade union
lawyer who worked for Thompsons before
setting up his own practice. In his late thir-
ties, Bill Sedley had joined the Communist
Party shortly after leaving university. A prod-
uct of the Jewish East End, what drew him to

the party was its uncompromising
hostility to Oswald Mosley

and the British Union of
Fascists. His son Stephen
Sedley is today a Lord
Justice of Appeal for Eng-

land and Wales.
Between 1937 and 1972, the

Society's Vice President was D.
N. Pritt (he held the position

concurrently with Clement
Attlee between 1937 and

1941). Among the very most suc-
cessful commercial barristers of
the 1930s, Pritt had been the
Labour MP for Bristol East from

1931, before being expelled in 1940
for advocating a Popular Front al-
liance between Labour and the
communists. When the press
sought the name of a communist
fellow-traveller, Pritt was usually
chosen. 

Pritt exemplifies both the best

and the worst of that small minority of
Labour barristers who came under commu-
nist influence. His political activities cost him
much of his legal practice and ultimately his
position as an MP. Through the 1950s, he put
himself unquestioningly at the disposal of ar-
rested radicals in a dozen different countries.
Yet for all Pritt's bravery, he had an arrogance
that even friends detected. At the time of the
1936 Zinoviev trial, Pritt found himself in
Moscow and announced himself satisfied
with the proceedings. Incidents such as this
gave an excuse to those who wanted to por-
tray communists and fellow-travellers as au-
tomatons.

Yet of the Haldane's six office-holders
prior to the crisis, only the Honorary Secre-
tary John Elton sided with Pritt against the
ballot. The fact that the executive voted for a
ballot against the wishes of the 130 members
who attended the last general meeting before-
hand, again suggests that the Executive was
hardly in the control of communists. Indeed,
even after the split many Labour MPs re-
mained with the Haldane, including Platt-
Mills and seven Labour backbenchers.
Against the fact that around 50 members of
the Haldane Society resigned to join the Soci-
ety of Labour Lawyers must be placed the fact
that roughly 470 members chose to remain. 

How significant has the split proved to be?
In later years, suggests Howard Levenson, an-
other Haldane veteran: ‘Haldane Society mem-
bers have often supported policies of the
Labour Party and actions of Labour govern-
ments, and members of the Society of Labour
Lawyers (although not the organisation as
such) have often opposed them. A Liberal or
Conservative lawyer might have been hard
pushed to tell whether an individual left wing
lawyer was a member of one or the other or
both’.

Blake and Rajak likewise end their ac-
count of the split by remarking that even after
1948 socialist lawyers continued to work to-
gether despite the pressures of a wider politi-
cal sphere in which they were often identified
as enemies. ‘There can be no better illustra-
tion of the irony and poignancy of this than
in the minutes of the meeting of the Executive
Committee of 7 January 1949. Much of this
meeting was devoted to bitter wrangling as
to how to deal with Paton's motion to alter
the Rules. The issues were many times dead-
locked and the atmosphere clearly very tense.
Yet at this same meeting before the dogfight,
it was decided that a sub-committee, consist-
ing of among others Bill Sedley and Robert
Pollard [who had been on opposite sides of
the Haldane split] was to be set up to report
on the Rent Control Bill; and after the wran-
gling it was agreed that the next term's pro-
gramme should include a discussion on the
costs of litigation.’ While this narrative of
unity against the odds is welcome, it is chas-
tening to observe that 60 years later the sub-
ject of that next term’s lecture programme –
the struggle for free access to the courts – still
remains to be won. �

�David Renton is a member of the Haldane
Executive. [Many thanks to Howard
Levenson, Harry Rajak and Michael Seifert
for their help with this article – DR]

� Jack Gaster
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lawyer, his practice includes representing the
victims, or the families of murdered victims,
and the use of innovative legal strategies to
achieve justice. The Zahid Mubarek inquiry,
investigating the death of Zahid Mubarek
who had been murdered by his racist cell-
mate in prison, denounced the institutional
racism of the prison service. His practice in-
cludes representing defendants charged with
terrorist offences, and he’s seen the sharp end
of police questioning defendants detained for
up to 28 days in Paddington Green. Socialist
Lawyer published a lengthy interview with
him in January 2008, at the same time as he
addressed a packed meeting of the Society,
where he vividly described the pressure that
results from continued detention: ‘When I go
to Paddington police station, after ten days I
feel pretty awful and that’s me walking in
and out of the police station. But being held
there, in that sort of condition where you are
isolated, you don’t speak to anybody, you get

very little reading material, that sense
of isolation is such that it would lead
to people making false confessions’.
The unusual experience of having
represented both victims and defen-
dants, together with his anti-racist
and socialist beliefs, allows him to
navigate the most complex of civil
liberties issues. Here’s just one exam-

ple, when asked about enhanced
sentences for terrorism-re-
lated offences: ‘This is com-
plicated because I was
certainly in favour of stiffer
penalties when there was a

T
he Haldane Society is delighted to
announce that Imran Khan, Kate
Markus and Gareth Peirce have
accepted our invitation to be
Vice-Presidents of the Society,
joining the existing Vice-Presi-

dents: Kader Asmal, Louise Christian, Tess
Gill, Helena Kennedy QC, Michael Seifert,
David Turner-Samuels, and Professor Lord
Wedderburn QC. Mike Mansfield QC re-
mains our President and gives his time un-
stintingly to the Society. We’re proud to be
associated with all of these eminent lawyers.

None of our new Vice-Presidents need
much introduction to Socialist Lawyer
readers. 

Imran Khan is best known for his fero-
cious and tireless advocacy for the Stephen
Lawrence family, from first advising them
very shortly after Stephen’s murder, through
the various attempts to use the law to find
his killers guilty when the police refused to
prosecute, to the McPherson Inquiry’s
damning conclusion that the Metro-
politan police are ‘institutionally
racist’ – a vindication for the
Lawrences. He’s known as an anti-
racist campaigner, as well as a radical
lawyer who is constantly testing the
boundaries of the law. He
specialises in what he calls
‘impact cases’, which, in
their early stages, rarely
receive public funding
and require him to work
free of charge. Unusually
for a criminal defence

Ournewvicesquad

racist element to an offence. However, the
reason why we were asking for increased
sentences in race-related crimes was because
it was part of a campaign to force the police
to take action in those sort of cases. We’re
not living in the sort of environment where
the courts and the prosecuting authorities are
reluctant to investigate and prosecute of-
fences where there is a terrorist element’.
This is no kneejerk radical, but a thoughtful,
committed and campaigning lawyer who un-
derstands the uses and limitations of the law. 

Kate Markus is interviewed in this issue of
Socialist Lawyer. A barrister at Doughty
Street Chambers, she started her professional
life at Brent Community Law Centre and
was Chair of the Law Centres Federation for
many years. Since joining Doughty Street in
1994, she has appeared in a range of notable
cases. Her principal area of practice is in
community care public law cases, but she’s
also acted in control order and other terror-
ism-related cases. She’s been a long-standing
activist in the Haldane Society.

Gareth Peirce has the most extraordinary
list of achievements to her name. Her mis-
carriage of justice cases include the Guildford
Four, Birmingham Six, and Judith Ward.
Like Imran, she’s prepared to act for victims
of crime and her current clients include the
family of Jean Charles de Menezes, battling
for the Metropolitan police to be held ac-
countable for de Menezes’ murder. And like
Imran, her current practice includes repre-
senting defendants charged with terrorist-re-
lated offences. Ask any young radical
lawyer who she or he emulates, and the
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answer is likely to be Gareth. What those
young lawyers don’t realise, however, is

that Gareth took on these cases long before
they became glamorous. When Gareth was
first approached by the Guildford Four and
Birmingham Six, nobody in the legal profes-
sion had believed in their innocence, all their
appeal rights had been exhausted and they
were widely considered to be terrorist mur-
derers. It took a lot of patient, time-consum-
ing work chasing avenues of inquiry that
often proved fruitless before enough evidence
emerged even for legal aid to be granted, let
alone for the courts to consider fresh appeals.
There was no reason to believe, in the mid-
1980s, that these cases would be ground-
breaking, both for the innocent men who
were eventually released as a result of
Gareth’s work, and for future rules govern-
ing disclosure, fairness etc. Like Imran,
Gareth is outspoken both on behalf of her
clients and around the issues of civil liberties,
transparency and accountability raised by
her cases. Writing in the London Review of
Books earlier this year, she set out the injus-
tices visited on the Muslim community since
19th December 2001, when internment was
introduced to the British mainland and a
dozen foreign nationals were locked up in-

Interview with new Haldane Vice President Kate Markus

definitely. Gareth has represented clients at
the sharp end of all the draconian ‘war on
terror’ measures introduced by the Govern-
ment: indefinite detention, control orders,
deporting foreign nationals on the ‘under-
standing’ that they won’t be subject to tor-
ture, British citizens kidnapped and held in
Guantánamo Bay without legal rights. She’s
uniquely placed not only to describe the legal
processes but also the effects on individuals
caught in these legal black holes: mental
breakdowns, family crises, and the stigma-
tising of the Muslim community. Gareth’s
commitment to her clients goes much further
than piloting their legal strategies (that, in
itself, is not easy since all of her cases involve
uncharted legal territory). She’s available day
and night for them. Moazzam Begg describes
his release from Guantánamo Bay and return
to London in his book Enemy Combatant:
so that he can spend his first night with his
family in private, Gareth gives up her house
to them, and she and her husband find a
hotel for the night. I can’t think of many
other lawyers who would do that for their
clients. �

�Liz Davies is a barrister at Garden Court
Chambers and Chair of the Haldane Society

“Therearesomany
peoplethatsuffer
terrible injustices,
on adailybasis…
Can you describe the nature of your
practice?
It is a broad public law practice. Much of my
work involves social welfare issues, broadly
defined – community care, health, mental
health, housing, asylum support. But I also
do public law cases in a wide range of other
areas, in particular other local government
issues. I am acting in a number of control
order cases. Human rights issues arise across
the board. 
What do you feel are the unifying
themes underlying your work?
Public law is the legal thread that ties it all to-
gether. Other than that, it is pretty diverse.
What first inspired you to become a
lawyer and then to work in your par-
ticular specialisms in human rights
and public law?

I had always stood up against what I saw as
unfair behaviour, even as a child. Once I had
qualified as a lawyer, I became disillusioned
with a lot of what I saw in legal practice
which simply reinforced the status quo. I
wanted to use my legal skills to help to re-
dress the imbalance of justice within society.
I gave up a tenancy in a common law cham-
bers to work in law centres, and remained at
Brent Community Law Centre for over 11
years. In those days the funding regime was
such that we could work strategically to ad-
dress the concerns of local community or-
ganisations, not just focussing on individual
cases. Much of the work at the Law Centre
was directed towards tackling lack of ac-
countability in public bodies, in particular the
local authority. Inevitably public law became
a significant legal tool.

It seems to me that human rights issues
arise inevitably from a concern for the rights
of people. The Human Rights Act provided
new ways of articulating these rights in the
courts, but the fundamental concerns were
not new.
Where do you feel your commitment
to human rights work comes from?
‘Human rights’ can mean different things to
different people. Enforcement of individual
rights can sometimes work against the inter-
ests of those who are oppressed and vulnera-
ble. My commitment to human rights comes
from a commitment to achieving recognition
of the rights of the oppressed and vulnerable.
What inspired you to become a 
socialist?
I don’t think that I ever made a decision to
become a socialist. I had grown up with a

�

�

Gareth
Peirce
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ciety to new members, in particular to stu-
dents. The international sub-committee ex-
tended the Society’s links and activities on the
international front. Socialist Lawyer was re-
vitalised. The employment sub-committee en-
tered a period of new activity, as well as
continuing the Haldane’s traditional role of
working with trade unionists during disputes
including, at that time, the seafarers, and or-
ganised a range of activities directed to set-
ting the labour law agenda for a new Labour
government. The Society opposed new and
draconian immigration legislation, taking
part in the organisation of a significant
demonstration in London. With an eye to the
growing support for incorporation of the Eu-
ropean Convention, we organised a confer-
ence to debate the controversial issues of
what human rights means for socialists.

It is great to see that the present executive
committee and sub-committees continue to
build and improve on that work.
How has the Haldane Society
changed, if at all, over the years in
which you have been involved?
I don’t think that the Haldane Society has
changed much in its underlying character. But
the context has changed in part: there has
been a significant decrease in left wing or-
ganisation and activity, and this is bound to
impact upon the way in which Haldane
works. Despite this, the Haldane Society has
achieved an impressive level of organisation;
it continues to engage with the critical issues
and struggles at home and abroad; and So-
cialist Lawyer is a superb journal. 
What do you think is the value of
having radical lawyer groups such as
the Haldane Society?
It is indispensable. Socialist lawyers cannot
work in a vacuum. The Haldane Society and
other similar organisations provide socialist
lawyers with the solidarity of others and they
are an important means by which principled
aspirations are translated into practice in-
cluding through debate, information and
campaigns. 
How would you judge Labour’s time in
power from a civil liberties/human
rights angle?
Tragic. �

belief in equality and fairness. As I became
involved in student politics and then later in
trade union and community politics, I came
to understand that you cannot achieve fair-
ness and equality without fundamentally al-
tering the economic structures that maintain
inherent injustice and inequality in society.
What does socialism mean to you?
I don’t think you can improve on the old
clause 4 of the Labour Party constitution: ‘To
secure for the workers by hand or by brain
the full fruits of their industry and the most
equitable distribution thereof that may be
possible upon the basis of the common own-
ership of the means of production, distribu-
tion, and exchange, and the best obtainable
system of popular administration and control
of each industry or service.’
And what about your commitment to
feminism? How did this come about?
When I was a bar student, I experienced the
institutional sexism of the Bar. A few women
friends set up a discussion group where we
worked through political and philosophical
texts to help us to understand what this was
all about and how it fitted into society – from
Engels through to Sheila Rowbotham and
Bea Campbell. We also organised a number
of meetings for women at our Inn, to discuss
the position of women at the Bar. We were
pilloried by many of the male students and
more senior barristers, from whom we had
naïvely expected better. This brought home
to me the way in which sexism permeates
every aspect of society, and privilege is no bar
to it. But my experiences of working with
poor women, when I was in Brent, made it
clear that it is where women have no eco-
nomic leverage that they find themselves truly
at the bottom of the pile. 
How do your political beliefs inform
your work as a lawyer?
The work that inspires me is when it can
achieve change on behalf of the oppressed,
disadvantaged or vulnerable in our society.
There are so many people that suffer terrible
injustices, on a daily basis: lack of decent fun-
damental amenities: housing, health care,
social support and so on. I find it incredible
that people are expected to live in the way
that many do, and it seems that they are just

expected to put up with it. The reliance by
public authorities on lack of resources, to jus-
tify failing to meet those fundamental needs
of people, seems incredible to me in the light
of the vast wealth concentrated in the hands
of the few richest people, and the huge
amounts of public money that go to the pri-
vate sector, or are spent on other projects such
as the Iraq war – it is a question of priorities
not of absolute finite resources. 
How did you become involved with
the Haldane Society and what form
has that involvement taken over the
years?
I was introduced to the Haldane Society by
my colleagues at Brent Community Law
Centre, at the time of the 1984 miners’ strike.
Haldane then got involved in campaigning on
a number of legal issues and providing legal
observers during the Wapping dispute. My
mother was injured when she came with me
one night to demonstrate at the Wapping
gates. I was involved in campaigns to defend
and promote law centres and publicly funded
legal services, over the years. I became in-
creasingly involved in the Society’s interna-
tional work, through the international
sub-committee and our membership of the In-
ternational Association of Democratic
Lawyers. As vice-chair and then chair of the
Society for several years, along with the ex-
ecutive committee, the sub-committees were
re-invigorated as was the production of So-
cialist Lawyer. I was part of a delegation to
Guatemala and El Salvador, to report on the
changes taking place there following the end
of the civil war in El Salvador, and to provide
solidarity to lawyers and trade unionists there
who were involved in legal and social reforms
directed to implementing the rule of law in
those societies. 

In 1996 a number of us attended the IADL
congress in Cape Town. It was a wonderful
opportunity to forge new links between Hal-
dane Society and South African socialist ac-
tivists, in particular leading members of the
ANC, who were no longer in exile or work-
ing underground. Nelson Mandela addressed
the congress.

The executive committee of the 1990s
made significant strides in opening up the So-

�

The great miners strike, 1984-85
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‘Deaths in custody are a particularly acute
human rights issue… all of us has a right
to life and the state has a duty of care when
someone is put into captivity… yet we see
a catalogue of failures to protect life.’
Baroness Stern, speaking at the launch of
Dying on the Inside

I
NQUEST’s new book Dying on the Inside
provides incontrovertible evidence of seri-
ous human rights abuses of women prison-
ers and abject failures in the criminal justice
system. Since 1990 there have been 118
deaths in women’s prisons (89 of which

were self-inflicted). Behind the statistics is a
story of preventable tragedy. The high level of
distress and vulnerability among women pris-
oners is well documented, yet the persistent
theme running through the histories of those
who have died is the failure of the criminal jus-
tice system to enforce its own duty of care,
compounded by the drive to use prisons as
places of punishment where support services
are ill-equipped and under-resourced.

Neglect and complacency have been insti-
tutionalised within women’s prisons as re-
vealed by evidence at inquests where the same
issues emerge with depressing regularity year
after year including: appalling conditions; sys-
temic neglect of women’s physical and mental
health; inadequate healthcare; repressive
regimes and systems of punishment; use of seg-
regation and isolation for suicidal women;
overuse of force; failure to implement suicide
prevention guidelines; lack of staff training;
and poor communication. Despite reports
from the Prisons Inspectorate, official reports,

academic research and critical verdicts and rec-
ommendations by coroners and juries, there
has been no coherent policy or change in prac-
tice, highlighting the lack of institutional and
political will to radically alter the situation. In
turn it raises questions of why Government
ministers and senior prison management have
never been brought to account for individual
and collective failures.

The phrase ‘lessons will be learned’ is in-
creasingly devalued, becoming a normal part
of bureaucratic and political language in re-
sponse to criticism. Easy platitudes are used in
an attempt to block further critical comment

and meaningful reform, for example by refus-
ing to accept the clear recommendations of
Baroness Corston’s review of women in the
criminal justice system, that small custodial
units should replace women’s prisons and non
means-tested funding should be available for
legal representation for all bereaved families
following a death in custody. More challeng-
ing questions have been asked and evidence
exposing the reality of imprisonment heard at
inquests where families have been properly
represented. It is estimated the Government
spent £187 billion on law and order between
1997 and 2007; continuing to means-test be-

CATALOGUE
OF FAILURE

There are serious abuses of women prisoners in
Britain today, argues Deborah Coles, the co-
director of INQUEST, in an important new book

Members of the
United Friends and
Family Campaign on
the march in London
against deaths in
police custody.

Pauline Campbell,
tireless campaigner
for justice for her
daughter Sarah.

caption
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ent in the 1980s remain prevalent today. This
ongoing human rights abuse requires a funda-
mental rethink. Abolition of prison for women
as the dominant form of punishment and in-
vestment in radical community-based alterna-
tives should be prioritised if these needless
deaths are to be avoided. Addressing the com-
plex reasons behind why women enter the
criminal justice system – poverty and social in-
equality – should also be a priority. Until urgent
action is taken by the state, to both implement
radical policies and develop and enforce sys-
tems of individual and collective responsibility
and accountability for the women in its care,
then the damaging and fatal consequences of
imprisonment will continue. 2008 has already
seen its first self-inflicted death of a young
mother, Lisa Marley, in Styal prison.

A prime example of the impact on families
of the deaths of women in prison came in May.
Pauline Campbell was found dead not far
from the grave of her teenage daughter Sarah
who died in 2003 in HMP Styal. INQUEST
advised and supported Pauline after Sarah’s
death and through the long and difficult in-
vestigation and inquest process. 

The emotional impact of a death in custody
on families should not be forgotten and how it
is exacerbated by state secrecy, insensitivity,
delay and lack of accountability. Pauline was
haunted by the appalling treatment
and neglect of her vulnerable daugh-
ter in prison, described by the inquest
jury as a failure in the duty of care and
hurt and angered by the insensitive
way she was treated as a bereaved
parent. Her subsequent tireless cam-

reaved families for funding their representa-
tion is scandalous.

The Government pursues contradictory
penal policies that simultaneously intensify the
relentless expansion of the prison estate with
the building of ‘titan’ jails while also telling
magistrates to make better use of alternatives,
but without the investment in resources for
prisoners to receive appropriate support from
probation and other agencies.

At the House of Commons book launch,
chaired by Baroness Stern, INQUEST’s book
received cross party support. As Julie Morgan,
Labour MP and member of the Justice Com-
mittee said: ‘The clear message from this book
is that prison is not an appropriate place for
women. We hope the Government will listen
to that message…the message that comes
across to me is that these are all preventable
deaths, that is the saddest point that can be
made’. Kirsty Blanksby, whose twin sister died
in Newhall prison in 2003, spoke powerfully
about the systemic failures that led to her
sister’s death. She described the prison system
as ‘a dumping ground for women with mental
health problems’. Several of the families who
contributed to the book were also present and
made significant contributions, not only about
the inappropriateness of prison for women,
but also about the failings of the investigative
process and the inequalities of legal funding
for families. Their presence reinforced the cen-
tral core of the book, which speaks of the
women as individuals – daughters, sisters,
partners and mothers – not simply as statis-
tics, and gives a voice to their families.

It is deplorable that the same issues appar-
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paigning and protests to expose the continuing
death toll in women’s prisons was her way of
holding the Prison Service to account and in-
fluenced the Government into setting up the
Corston Review. 

Pauline was also committed to helping IN-
QUEST’s work in supporting bereaved fami-
lies, and was one of a number of parents who
turned their bereavement into a collective re-
sponse to injustice. Pauline’s death is not only
a personal tragedy but also indicts a system
which is unable to care properly for those
whose lives are entrusted to it, and for the fam-
ilies that are left behind. 

INQUEST will continue to work alongside
families, lawyers, activists, parliamentarians to
fight for the recommendations in this book not
only to be accepted in theory but in practice.
As Pauline Campbell said shortly before her
death:

‘My message to ministers is: stop the
rhetoric, and get on with the action. Stop
the shillyshallying, and show some moral
leadership for once. Implement the Corston
recommendations, and shelve the plans for
“titan” jails, then perhaps young mothers
like Lisa Marley wouldn’t die.’  �

�Deborah Coles is co-director of INQUEST

Dying on the Inside: Examining Women’s
Deaths in Prison by Deborah Coles and
Marissa Sandler is available direct from
www.inquest.org.uk alongside more
information about INQUEST’s work. 
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I
n a field of law that has sometimes been
characterised as ‘victor’s justice’ our speak-
ers’ work shows the difficulties and poten-
tial of gaining justice during armed conflict
and against occupying powers. Phil Shiner
focused on accountability for war crimes,

particularly the torture committed whilst
Britain was an occupying power in South East
Iraq. Bill Bowring spoke about the attempts to
bring Israeli generals to justice using universal
jurisdiction and his work on Chechen cases in
the European Court of Human Rights as well
as the attempts to prosecute Donald Rumsfeld.
Camille Warren summarises their lectures: 

Phil Shiner
While most of the attention in the UK press
has concentrated on the abuses by American
soldiers at Abu Ghraib and Guantànamo Bay,
very little has been reported on the torture
committed by British soldiers, despite it being
arguably worse in nature.

It is the Human Rights Act 1998 (HRA)
that has been the jewel in the crown for ac-
countability for war crimes against British

troops. The battlefield for accountability has
been fought over attributability and jurisdic-
tion. In the House of Lords in December 2007
in the Al-Jedda case the UK lost an argument
that in Iraq, because there was a UN mandate
in place, all the actions of UK forces were at-
tributable to the UN and not the UK. The
Government had also consistently tried to
argue that although international human
rights law, through the UN Convention
Against Torture (UNCAT), the International
Covenant on Civil and Political Rights
(ICCPR) and the European Convention on
Human Rights (ECHR), bind the UK Govern-
ment, they do not have extraterritorial effect
nor are the UN conventions, enforceable by
private individuals. However the introduction
of the HRA brought ECHR standards on tor-
ture ‘home’ into UK law and for the first time
a mechanism was formed by which they could
be made applicable to UK public institutions in
violation of these basic human rights stan-
dards. The House of Lords case of R (Al-
Skeini and others) v Secretary of State for
Defence (2007) then found that the Human

In one of the recent Haldane Society Human
Rights lectures, Phil Shiner and Bill Bowring
spoke on the emerging and innovative
possibilities of holding war criminals to account. 

WAR
CRIMES:
TIME FOR
JUSTICE?



Socialist Lawyer � September 2008 � 25

then claimed the 1972 ban only applied in
Britain and Northern Ireland. 

Nor was the use of these techniques con-
fined to only one battalion. Evidence is now
publicly available which proves that UK forces
had a systematic policy in place which poten-
tially led to the execution of scores of Iraqis in
detention and the torture of countless more.
With a policy of detention that reintroduced
the banned interrogation techniques permitted
at the highest levels, there was very little con-
trol or safeguards on individual soldiers. The
evidence shows that soldiers had no training in
prisoner handling and routinely treated Iraqis
as dehumanised objects. And the details are no
less horrific than those committed by US
troops that so shocked the world. 

Both in the Baha Mousa case and other
cases, such as the court martial over abuse at
Camp Breadbasket in Iraq in 2005, sexual hu-
miliation of detained Iraqis took place. Photos
from the Camp Breadbasket court martial
show Iraqis forced to simulate oral and anal
sex with each other and one of the Baha
Mousa survivors was offered release if he
agreed to have sex with his sister. There are re-
markable similarities between these kinds of
humiliating sexual practices and those used by
US troops. In fact it appears that a ‘timeline’ in
the evolution of such degrading treatment on
detainees can be drawn, tracing back to prac-
tices used in Northern Ireland in the late 1960s
/early 1970s. 

A current judicial review claim concerns the
incidents that took place at the British Army
base in Abu Naji in Southern Iraq on the 14th
and 15th May 2004. After a gunfight in the
area it appears that 29 Iraqis were taken into
detention and that by the next day 20 of these
men were dead. The nine survivors com-
plained of torture at the hands of the British
soldiers. Video footage of the body bags hold-
ing the dead being opened at a local hospital
appear to show evidence of horrific incidents
of torture and bodily mutilation, and sup-
porting evidence refers to one man with an eye
gouged out and another with a severed penis.
Witness statements taken from the survivors
by Phil and Martyn Day, a solicitor at Leigh
Day & Co, describe prolonged screaming
from the other captives before no more was
heard from them. Whilst at this stage it is im-
possible to say exactly the details of what took
place the evidence is suggestive of the detainees
suffering torture before execution.

The prohibition on torture is absolute; it is
the most elevated and universal of virtually all
human rights prohibitions. It is a jus cogens
principle of law which is a principle of inter-
national law so fundamental that no nation
may ignore it or attempt to contract out of it
through treaties. It imposes on each state more
than a passive duty not to commit torture but
an obligation to do something effective where
torture has occurred, whether that is to pros-
ecute or extradite torturers within their juris-
diction, offer reparation to victims or take
preventative action.

There are a wide range of international law
protections that contain and define the nature
of the right not to be tortured. These include
article 3 of the ECHR, article 7 of the ICCPR
and a variety of protections offered by
UNCAT, including the duty of member states

to review interrogation procedures and the
right to fair compensation for victims. Torture
is also defined as a crime against humanity in
article 7 of the Rome Statute of the Interna-
tional Criminal Court and a war crime under
article 8 of the treaty. It was made a domestic
and universal crime in the UK by virtue of s
134 of the Criminal Justice Act (CJA) 1988.

With all these protections in place how can
it be that torture by British forces would have
gone undetected without the Human Rights
Act? The British courts have yet to fully recog-
nise that UNCAT and other relevant UN leg-
islation enshrine enforceable principles of
customary international law. Under the CJA
1988 torture can be a crime but it needs an in-
dependent investigation to establish what
crime was committed by whom. Where mili-
tary investigations, such as the court martial
of Baha Mousa, have been allowed to unearth
evidence they have failed to bring about con-
victions. The conclusion is that the criminal
justice system allows very little protection
against torture by British troops. The former
attorney general Lord Goldsmith declined to
pursue prosecution of British troops under the
International Criminal Court (ICC) statute.
The ICC is nominally meant to investigate in-
dependently but when sent a dossier of evi-
dence suggestive of torture of Iraqis by Phil it
declined to investigate. 

The prohibition on torture then, whilst ab-
solute in name, has been undermined by Gov-
ernment legal advisors, ignored in practice by
the army and currently finds insufficient safe-
guard in criminal or international law, as
recognised by the British courts. As matters
currently stand, the best chance of holding
those responsible for its use, both at an indi-
vidual and institutional level rests with the
safeguards of the HRA.

Postscript: Through the ongoing judicial
review claim and the finding that the HRA did
apply to detentions in Iraq, the Government
conceded on 14th May 2008 to holding a
public inquiry into the death of Baha Mousa,
the mistreatment of the survivors and the au-
thorisation of the coercive interrogation tech-
niques which lead to the incident.

�Phil Shiner is heads Public Interest Lawyers
(www.publicinterestlawyers.co.uk). He
specalises in environmental litigation, human
rights and administrative law and represented
the claimants in the Al Skeini litigation. 

Bill Bowring 
The idea of universal jurisdiction arose after
World War Two and was embodied in the
Geneva Conventions of 1949. Those guilty of
war crimes could be prosecuted where they
were or they could be extradited to be prose-
cuted. The focus was only on very grave
crimes and very few people have ever been
prosecuted. However there have been exam-
ples of bottom-up approaches to enforcing in-
ternational law. 

In September 2005 the former head of Is-
raeli forces in the Gaza Strip, Major General
Doron Almog travelled to Britain. Major Gen-
eral Almog then head of Israel's southern com-
mand is accused, amongst other things, of
bulldozing more than 50 houses in the Rafah
refugee camp in the Gaza Strip. Word of his

�

Rights Act 1998 and the ECHR were capable
of applying to acts committed by a UK public
authority outside the national territory where
in exceptional circumstances the victim was
‘within the jurisdiction of the United King-
dom’ (for example, in detention situations).

In 1972 the then prime minister, Edward
Heath expressly prohibited five brutal inter-
rogation techniques, the use of which in
Northern Ireland was later condemned by the
European Court of Human Rights. They con-
sisted of the use of stress positions, hooding,
subjection to noise, sleep deprivation and de-
privation of food and drink. It would stand to
reason that over 30 years later the knowledge
of this ban should have become part and
parcel of the culture of the British army.

However in 2003 Iraqi receptionist Baha
Mousa died in British detention in Iraq. His
postmortem found that he suffered at least 93
injuries at the hands of the Queen's Lancashire
Regiment. The MoD has now admitted that it
breached the human rights of Baha Mousa
and nine other Iraqis and will pay them com-
pensation.* He had been subjected to the five
banned interrogation techniques and a video
of the Iraqis undergoing ‘stressing’ was made
and exhibited at the later court martial pro-
ceedings. Despite being aware of the use of
these techniques since the head of army legal in
Iraq, Nicholas Mercer, condemned their use in
2003, the civil servants at permanent joint HQ
first denied knowledge of their illegality and

*The compensation claim was settled on
10th July 2008 in the sum of £2.83m.
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visit had reached the Palestinian Centre for
Human Rights in Gaza, who was working
with solicitors Hickman and Rose in London,
applied to the Bow Street Magistrates Court
for an arrest warrant. One was granted on sus-
picion of committing a breach of the Fourth
Geneva Convention 1949 – ‘extensive de-
struction of property not justified by military
necessity and carried out unlawfully and wan-
tonly’ which is a criminal offence in the UK
under the Geneva Conventions Act 1957.

The arrest never happened as before Major
General Almog left his plane at Heathrow air-
port he was tipped off that he would be de-
tained and stayed on board the jet until it
returned to Israel some two hours later. The
police – who denied being the ones to tip off
the Israeli military attaché – refused to board
the plane, stating a fear of a shoot out with
armed El Al air marshals, despite being in an
aircraft offering no immunity from arrest
when on British soil. Subsequently Israeli for-
eign minister Silvan Shalom described the in-
cident as an ‘outrage’ and the then UK Foreign
Secretary Jack Straw apologised for any em-
barrassment caused. 

Both the United States and Britain have
strongly resisted the idea that their troops could
be prosecuted for war crimes with Lord Gold-
smith saying to army officers ‘We strongly take
the view that no British service personnel will
appear before the International Criminal Court
(ICC) as its jurisdiction only applies if a nation
is unwilling or unable to investigate [allegations
of war crimes]’. However in 2004 Bill formed
part of a panel of international lawyers and
academics who investigated the question: ‘Is
there sufficient cause and evidence for the In-
ternational Criminal Court prosecutor to in-

vestigate members of the UK Government for
breaches of the ICC statute in relation to crimes
against humanity and/or war crimes committed
during the Iraq conflict and occupation 2003?’

Their conclusion was yes, that in relation to
the use of cluster bombs around urban areas
there was cause for the ICC to investigate, as
the bombs are indiscriminate and can kill civil-
ians long after conflict ceases. The evidence
from the panel was sent to Luis Moreno-
Ocampo, the ICC's chief prosecutor but only a
perfunctory reply was ever received. Mr
Moreno-Ocampo has only investigated war
crimes in Africa at the ICC, a situation that is
shocking given the many war crimes commit-
ted around the world. In accountability for war
crimes there should be no place for political
might to determine justice.
There have been two serious attempts to pros-
ecute Donald Rumsfeld, one in London and
one in Germany. The European Centre for
Constitutional and Human Rights, with the
New York Centre for Constitutional Rights
asked German prosecutors to investigate alle-
gations of torture against Mr Rumsfeld on
behalf of Iraqi citizens who were tortured while
detained at Abu Ghraib and other US deten-
tion centres. The German authorities declined
to investigate on the basis that the US would
carry out its own full investigation. 

Then in October 2007 the French League
for Human Rights heard that Rumsfeld would
be in Paris and quickly got the papers from the
German attempt to prosecute. Under French
law the authorities have to investigate when a
torturer is on French soil. However the French
prosecutor said they had advice that heads of
state and ministers had immunity even when
they were out of office. This advice has no legal

basis and an appeal against the decision not to
investigate was lodged in February 2008.

Another group Bill has been involved with,
is the the European Human Rights Advocacy
Centre (EHRAC), whose primary aim is to
assist individuals, lawyers and non-govern-
mental organisations within the Russian Fed-
eration and Georgia to take cases to the
European Court of Human Rights. In one
recent case a refugee column was bombed after
Russian forces had authorised its movement
from Grozny, with extensive use of heavy
weapons in areas where they knew civilians
were. In such a case an important question is
do we argue international humanitarian law or
human rights law? The answer should always
be human rights law. In that case it was held
that the Russians had attacked indiscriminately
and two generals were named as having com-
mitted war crimes. The Council of Europe em-
phasised to Russia that under interntional law
the generals must be investigated but instead
one of them has since been promoted.

So although these various attempts at en-
forcing international law against war crimes
have not achieved prosecution they have had
the effect that certain people are being advised
that it is not wise to travel and some material
support has been given to survivors. Of course
this is not enough but when it is states who
must prosecute and states who commit these
crimes it is so difficult to have these atrocities
brought to justice. It does show however what
committed lawyers can achieve when they try.

�Bill Bowring is Professor of Human Rights
and International Law at Birkbeck College, the
University of London and International
Secretary of the Haldane Society.
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George Sullivan, a
conscientious objector
who refused to fight
in Iraq for the British
Army, on a Stop the
War Coalition ‘Bring
the troops home’
demonstration.
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The right to freedom of expression in Armenia has received a boost in the
European courts, as Tigran Ter-Yesayan and Kerim Yildiz report
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O
n 17th June 2008 the European
Court of Human Rights
(ECtHR) gave its long-awaited
decision in Meltex Ltd and
Mesrop Movsesyan v Armenia
(application no 32283/04).

This was only the second judgment to address
Armenia’s infringement of its citizens’ right to
freedom of expression since its accession to the
Council of Europe in 2001. In conjunction
with the Yerevan-based Armenian Forum Law
Centre, advocates from the London-based
Kurdish Human Rights Project acted for the
applicant broadcasting company Meltex Ltd,
and its chairman Mr Mesrop Movsesyan, the
second applicant in the case. 

The judgment has been celebrated as a tri-
umph for freedom of expression in Armenia,
where recent events have highlighted the state’s
systematic abuse of its people’s fundamental
freedoms. The right to freedom of expression,

to receive and impart information and ideas, is
protected under article 10 of the European
Convention for the Protection of Human
Rights and Fundamental Freedoms (ECHR).
Armenia’s accession to the Council of Europe
brought with it obligations to observe all 66
Convention articles, and a duty to follow
ECtHR case law.

Since its inception in 1959 the ECtHR has
repeatedly emphasised that guaranteeing the
right to freedom of expression characterises a
democratic society. It is ‘one of the essential
foundations of such a society, one of the basic
conditions for its progress and for the develop-
ment of every man’. Protecting the freedom to
impart and receive information and ideas per-
mits free criticism of government authorities,
which is the main indicator of a free and de-
mocratic government. Meltex Ltd and Mesrop
Movsesyan v Armenia, brings the question of
democracy in Armenia to the forefront of

debate in Europe. In the wake of the judgment,
Armenia’s role in the Council of Europe and its
questionable approach to human rights is
coming under increased scrutiny.

The background
Despite Armenia’s membership of the Council
of Europe since 2001 its human rights record,
particularly with regards freedom of expres-
sion, remains poor. The majority of Armenia’s
population relies on television and radio for
news and information since newspaper circu-
lation is limited. According to the 2007 US
State Department Human Rights Report,
while most of Armenia’s 42 television stations
are privately operated, most are also owned
by pro-government politicians or renowned
businessmen. Journalists find themselves com-
pelled to engage in self-censorship. Major
broadcasters commonly express pro-govern-
ment views and TV and radio stations avoid
editorial commentary or reporting critical of
the government. 

Violence and harassment of the media is
common. Past years have seen distributors of
politically motivated leaflets repeatedly in-
dicted, newspaper editors frequently charged
for participating in opposition marches and
broadcasting stations critical of the govern-
ment threatened or closed down. Arbitrary tax
audits have been used to impose indirect re-
strictions on freedom of the press. Like Meltex

CENSORS
CENSURED
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In October 2000 the Armenian Television
and Radio Broadcasting Act established the
National Television and Radio Commission
(NTRC) as a regulatory body for the activities
of private television and radio companies. The
NTRC’s implementation of a new points-based
licensing procedure resulted in A1+ losing its
broadcasting licence in 2002 and failing at
seven subsequent attempts to gain a licence for
the remaining broadcasting frequencies in Ar-
menia. Observers at the time believed the li-
cence denials to be politically motivated.

After fruitless correspondence with the
NTRC Meltex Ltd lodged a total of four ap-
plications in the Armenian Commercial
ECtHR between September 2003 and March
2004, seeking, inter alia, a declaration that the
NTRC had acted unlawfully in refusing to give
reasons for the licence refusals, and an order
obliging it to provide such reasons. Each sub-
mission was dismissed as unfounded, as was
the company’s subsequent appeal on points of
law to the ECtHR of Cassation in April 2004.

Mr Movsesyan eventually brought the case
to the ECtHR in 2004 assisted by lawyers
from KHRP and the Armenian Forum Law
Centre. 

Grounds of complaint
Meltex Ltd’s principle claim relied on article
10 ECHR, freedom of expression, one of the
essential foundations of a democratic society.
The article’s two paragraphs deal alternatively
with the scope of the right itself and limita-
tions that states may make on that right, so far
as are ‘necessary in a democratic society’.

To justify an interference with the article 10
right states must prove that the interference was
‘prescribed by law’, ‘pursuant of a legitimate
aim’ and ‘necessary in a democratic society’.
Cases brought upon article 10 grounds com-
monly focus on whether interference by the re-
spondent state is ‘prescribed by law’ and
‘necessary in a democratic society’, whereas
Meltex Ltd and Mesrop Movsesyan v Armenia
surrounds a relatively unexplored element of ar-
ticle 10 ECHR: ‘this Article shall not prevent
States from requiring the licensing of broad-
casting, television or cinema enterprises’. Before
questioning whether Armenia had followed pre-
scribed domestic licensing law, the ECtHR
sought to establish whether that domestic law
conferred sufficient protection of article 10
rights on citizens, by Convention standards. It
reasoned that Armenia had followed domestic
licensing legislation, but, crucially, that legisla-
tion did not meet Convention standards.

Pursuant to article 10, states are permitted
to regulate broadcasting systems with the im-
position of licensing rules, but in the interests
of legal certainty and to avoid arbitrary inter-
ference by public authorities with the rights
guaranteed by the Convention, such rules
must be clear, specific and reasonable (Rotaru
v Romania (application no 28341/95, 4th
May 2000), Hasan and Chaush v Bulgaria
(application no 30985/96, 26th October
2000)).

The rule of law demands that any power
exercised by government authorities must not
exist unfettered. It must be clearly defined and
pursue a legitimate aim if it is genuinely to pro-
tect citizens and facilitate just government. 

The Parliamentary Assembly of the Coun-

Ltd, independent broadcaster Gala TV expe-
rienced threats and physical abuse, coming
under intense scrutiny from government au-
thorities attempting to shut down the station
or bring the content of its programmes in line
with state-controlled media. KHRP and
Forum-assisted independent Armenian broad-
caster Noyan Tapan is itself awaiting a deci-
sion from the ECtHR as to whether its being
forced off air in 2002 was unlawful.

Media independence in Armenia is sorely
lacking. In his ad-hoc report commissioned in
response to the outbreaks of violence that fol-
lowed the March 2008 presidential elections,
human rights defender Armen Harutyunyan, a
public official in the Republic of Armenia,
condemned the ‘heavy political bias of televi-
sion stations’ whose campaigns aimed at iso-
lating opposition candidate Levon
Ter-Petrossian and his supporters from soci-
ety, and the insufficient protection afforded
freedom of expression by the Armenian au-
thorities. The controversial report asserted the
need for media pluralism if there was to be a
free society in which authorities exercised self-
restraint. Calling for the reform of television
and radio legislative provisions, it established
an atmosphere of debate about freedom of ex-
pression and media independence that Meltex
Ltd and Mesrop Movsesyan v Armenia has
brought right to the fore.

Armen Hatutyunyan’s report is in no way
unique in highlighting the Armenian media’s
need for reform. In Yerevan on 8th July 2008
a conference was held on ‘media diversity in
Armenia’, organized by the Council of Europe,
Organization for Security and Co-operation in
Europe (OSCE) and Yerevan Press Club.
Twenty days later OSCE representative on
freedom of the media Miklos Haraszti released
a report, declaring that limited pluralism in the
broadcasting sector remained a serious and
major problem. He too called for legislative
change. The Meltex Ltd judgment brings to a
head both internal and external pressure on
the government, and will be disregarded with
great repercussions.

The Impact
Besides its legal impact, the judgment’s political
impact is huge. European demands on Armenia
to address the issue of media plurality, specifi-
cally referring to A1+, Meltex Ltd’s subsidiary,
have been long-standing. Explicit references to
the television company first appeared in the
Parliamentary Assembly of the Council of
Europe (PACE) Resolution 1361 of 2004, in
which PACE expressed concern and ‘serious
doubts as to pluralism in the electronic media’.

On April 17th 2008 the Assembly ap-
proved resolution 1609 (2008); ‘the function-
ing of democratic institutions in Armenia’, the
original draft of which highlighted the judg-
ment in Meltex Ltd and Mesrop Movsesyan v
Armenia and unequivocally required Armenia
to ‘grant a broadcasting licence to A1+ TV sta-
tion […] without further delay’.

After debates at the 2008 ordinary session
of PACE in June this year, paragraph six of the
resolution was amended, taking out the spe-
cific demand to grant A1+ a licence. Instead
reference was made to the judgment only in so
far as to call for ‘an open, fair and transparent
licensing procedure, in line with the guidelines

adopted by the Committee of Ministers of the
Council of Europe on 26 March 2008 and
with the case law of the ECtHR of Human
Rights’.

That the reference to A1+ remained in the
resolution is telling. For the international com-
munity and Armenian civil society alike, the
television company has become the standard
bearer for reform that Armenia’s constitution
needs if it is truly to operate within Conven-
tion standards and be seriously considered as
a member of the Council of Europe. 

At the time of the judgment Armenia had
failed to fulfil its obligations under resolution
1609, the deadline of which was set for 25th
June this year. Should Armenia fail to meet the
resolution requirements concerning the licence
procedure by its January 2009 part-session,
PACE ‘will consider suspending the voting
rights of the Armenian delegation to the As-
sembly’. Not only serving as a reminder of the
state’s obligations under the Convention, the
judgment is a timely assertion of the ECtHR’s
unwillingness to tread softly around Armenia’s
rights abuse.

The case 
The case itself is one of three brought against
Armenia by Mr Mesrop Movsesyan, chairman
of independent broadcasting company Meltex
Ltd. The company was established by Mr

Movsesyan in 1995, one year after he had
launched A1+, the first politically independent
television company in Armenia. A1+ collected,
produced and disseminated news and infor-
mation throughout all districts in Armenia as
well as to foreign broadcasters via satellite, be-
coming a subsidiary of Meltex Ltd. 

As early as 1995 A1+ experienced harass-
ment from state authorities who criticised the
contents of A1+ programmes as attacks on
government policy. During the run-up to the
presidential elections A1+ had refused to
censor itself and broadcast only pro-govern-
ment material. Informed that broadcasting fre-
quencies were distributed for the purpose of
defending and furthering state interests, not
criticising government authorities, the broad-
caster first had its state operations suspended
in 1995. 

Later that year Mr Movsesyan established
Meltex Ltd as an independent broadcaster, in-
tended to be outside of state control. Granted
a five year broadcasting licence in 1997, it was
widely recognised as one of the few indepen-
dent sources of well-processed news and
analysis in television in Armenia.

Meltex’s Mels Movsesyan leads the celebration
after the verdict in the North Avenue of Yerevan,
where Armenian opposition usually gather. 
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cil of Europe had already pointed to the
‘vagueness’ of Armenian media legislation in
its resolution of 27th January 2004. Impreci-
sion in national legislation resulted in the
NTRC being given ‘outright discretionary
powers’ which provided for no legal certainty,
it asserted.

It its judgment in Meltex v Armenia the
ECtHR saw no improvement in the indistinct
nature of national licensing legislation since its
resolution in 2004: 

‘[T]he ECtHR considers that a licensing
procedure whereby the licensing authority
gives no reasons for its decisions does not pro-
vide adequate protection against arbitrary in-
terferences by a public authority with the
fundamental right to freedom of expression.’

Armenia had not breached its Convention
obligations by acting disproportionately and
unnecessarily within domestic legislation, as is
commonly the case. More significantly, do-
mestic legislation, part of the integral fabric of
government and the state, breached Conven-
tion standards of lawfulness. This has weighty
constitutional implications for Armenia.

The ECtHR emphasised that guidelines
adopted by the committee of ministers of the
Council of Europe in the broadcasting
domain, call for open and transparent appli-
cation of the regulations governing the licence
procedure, specifically recommending that ‘all
decisions taken [...] by the regulatory author-
ities […] be […] duly reasoned’ and ‘made
available to the public’. 

Convention standards require that licence
applicants like Meltex Ltd be given thorough
reasons for application decisions. The ECtHR’s
key criticism of the Armenian authorities’ con-
duct was their failure to provide A1+ with such
reasons for repeatedly denying it a licence. The
absence of transparent reasoning makes ad-
herence to the law impossible. Unsuccessful ap-
plicants are unable to challenge refusals. Bias
and unfairness in the procedure cannot be de-
finitively discounted, particularly when the
procedure is points-based. 

In short, a system exercising the power to
interfere with an individual’s rights based on
conditions and criteria will be inadequate
unless it provides an explanation of those con-
ditions and criteria. Clarity is a predicate of
justice, ensuring accountability, public confi-
dence and fairness in the application of the
law.

While Armenian domestic law requires that
‘an applicant shall be informed in writing of
the reasons for the refusal of a licence within
ten days from the date of the decision’, the
NTRC’s interpretation of ‘reasons’ fell foul of
the ECtHR’s interpretation of ‘reasons’. A1+
was provided with the total score it had
achieved and informed that it had scored
fewer points than other competitors, but it re-
ceived no explicit explanation for the failure of
7 successive licence bids. The NTRC’s notifi-
cations did not amount to a reasoned decision
within Convention standards.

Four years after their first submission the
applicants received judgment. The ECtHR
held that the failure of the NTRC to apply li-
censing criteria in a manner compatible with
article 10 of the European Convention on
Human Rights, on 10 occasions, to applica-
tions by the television company, and its fail-

ure to give any reasons for its repeated denial
of the company’s bids, constituted a breach of
Armenia’s obligations under article 10 ECHR.
Further, it acknowledged that the NTRC’s ac-
tions caused frustration and uncertainty to the
company’s management team which could not
be compensated by a finding of a violation
alone. Compensating Meltex Ltd for non-pe-
cuniary damage, the ECtHR recognised that
the significance of Armenia’s infringement of
the company’s article 10 right bore far more
consequence than a mere loss of profits. 

Coming amidst an unprecedented and ex-
tremely tense atmosphere on the streets of Ar-
menia, this judgment was heralded by civil
activists and figures in the press as a long over-
due victory for free speech. Following the Feb-
ruary presidential elections, violent clashes
between police and demonstrators on 1st
March had resulted in ten deaths and 200 in-
jured. The government subsequently imposed
a 20 day state of emergency in the capital Yere-
van, including a ban on any potentially anti-
government media reporting. The opposition
soon sought permission for a demonstration,
which the government refused. The judgment
immediately gave an incentive to the opposi-
tion who were adamant to proceed with their
demonstration, and on the evening of 17th
June crowds gathered to celebrate the judg-

ment in North Avenue, Yerevan, where infor-
mal demonstrations normally prohibited by
the state are held.

Unsurprisingly, opinions of the decision dif-
fered. While celebrations filled the streets of
Yerevan, the Ministry of Justice announced in
a press conference on 18th June that ‘the Re-
public of Armenia does not think the decision
of the ECtHR was targeted at the Republic of
Armenia. Neither did it mark A1+’s victory’.
However, Armenia’s Deputy Minister of Jus-
tice and representative to the ECtHR, Gevorg
Kostanyan, later asserted that the decision will
compel the NTRC to properly reason its deci-
sions in future. This remains to be seen.

Under Armenian law and the principle of
stare decisis the judgments of the ECtHR are
binding on all Armenian courts. Armenia has
shown willingness to observe the ECtHR’s de-
cisions in previous cases; Misha Harutyunyan
v Armenia (application no 36549/03, 5th July
2005) saw a first instance judge subjected to
disciplinary proceedings after the ECtHR
found that his decision constituted a violation
of article 6 of the Convention. European ju-
risprudence has increasing influence in do-
mestic judicial procedure – according to the
American Bar Association the Armenian judi-
ciary refers more and more to ECtHR judg-

ments in making decisions.
However the judgment in Meltex Ltd and

Mesrop Movsesyan v Armenia goes further
than providing an important authority for the
Armenian judiciary in future cases of freedom
of expression. Secretary General of the Coun-
cil of Europe Terry Davis stated that the deci-
sion: ‘is a victory for freedom of expression. It
should also serve as a lesson to all govern-
ments inclined to arbitrary interpretations of
Article 10 of the European Convention on
Human Rights, which guarantees this essen-
tial freedom.’ The committee of ministers has
underlined that respect for the judgments of
the ECtHR is a condition sine qua non for
membership of the Council of Europe. In the
decision’s wake, all 47 member states must
become self-reflective, and question the respect
they afford article 10 rights.

It is hoped that the judgment will
strengthen the constitutional protection af-
forded the right to freedom of expression in
Armenia by engendering legislative reform.
While the ECtHR has no jurisdiction to strike
down domestic law, Armenia will be forced to
reconsider its treatment of Meltex Ltd, and to
amend its legislation to bring it within Con-
vention standards if it is to retain its voting
privilege in the Council of Europe. This, to-
gether with an increase in public awareness of
the surrounding issues, will go a substantial
way towards reforming the current difficult
situation. The judgment has already engen-
dered debate and has provided a democratic
platform for further discussion on freedom of
expression in Armenia. Progress will be made
if serious dialogue continues between state au-
thorities, political groups, international and
domestic experts and civil society. 

Importantly, the judgment provides Meltex
Ltd with grounds to request a de novo exam-
ination of the NTRC’s licence refusals. Ob-
servers worry that even following this course
will not necessarily result in Meltex Ltd gain-
ing a licence. The Armenian courts may assert
that the ECtHR judgment concerned solely the
manner in which domestic law was applied.
Their only failure was their failure to properly
reason their decision, and they did not err by
failing to award Meltex Ltd a licence.

What becomes most important in such a
situation is the manner in which the Commit-
tee of Ministers supervises the execution of the
judgment in Armenia and throughout the
member states, to enforce the right of peoples
to receive and impart information.

For Mr Movsesyan himself the decision
does not replace lost rights, nor does the com-
pensation remedy six years’ lost profits. That
it does in principle provide grounds for the sta-
tion to bid on available broadcast frequencies
in future is a real victory. In September the
NTRC will announce a competition for fre-
quency number 37, whose six year period has
come to an end. Ironically, this is the band that
traditionally belonged to Meltex Ltd. We hope
that following the judgment, and under new
supervision from the Committee of Ministers,
Meltex Ltd will be treated equally alongside
other applicant broadcasters. �

�Tigran Ter-Yesayan is Chair of Forum Law
Centre and Kerim Yildiz is Executive Director of
the Kurdish Human Rights Project
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The Nuremberg war crimes trial, 
20th November 1945. On the front row
are Hermann Göring, Rudolf Hess,
Joachim von Ribbentrop, Wilhelm
Keitel, Ernst Kaltenbrunner, Alfred
Rosenberg, Hans Frank, Wilhelm Frick,
Julius Streicher, Walther Funk and
Hjalmar Schacht. On the back row were
Karl Dönitz, Erich Raeder, Baldur von
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Franz von Papen, Arthur Seyss-Inquart,
Albert Speer, Konstantin von
Neurathand  Hans Fritzsche. 
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I. Introduction
As Radovan Karadzić heads for The Hague, the effectiveness
of ad hoc tribunals remains in question. International crimi-
nal justice should never be confused with international crim-
inal law. In the anti-apartheid film A Dry White Season,
Marlon Brando plays a lawyer who says: ‘Justice and law
could be described as distant cousins; in South Africa they’re
not even on speaking terms.’ However, when the new South
Africa set about the process of national reconciliation, it did
not set up an ad hoc tribunal to seek out and punish those re-
sponsible for the appalling reign of terror that was the
apartheid regime. 

Instead it set up a Truth and Reconciliation Commission
(TRC) which recognised from its inception that atrocities
had been committed on all sides and that, if the process of
building the ‘Rainbow Nation’ were to stand a chance of
success, then ‘truth’ had to be understood in a wider con-

text than the forensic truth of a criminal trial, while ‘rec-
onciliation’ had to mean more than granting amnesty (in its
amnesiac sense of forgetting, if not forgiving).

One of the great architects, not only of the TRC but of
South Africa’s constitution and bill of rights, is Justice Albie
Sachs, who today sits on South Africa’s Constitutional Court.
He subdivides the concept of truth into four categories: 
a. Microscopic truth. The truth about which lawyers argue;
the facts that have to be proved beyond reasonable doubt.
b.Logical truth: ‘The generalised truth of propositions, the
logic inherent in certain statements arrived at by deductive
and inferential processes […] Much of the law is concerned
with finding the connections between microscopic truth and
logical truth, that is setting microscopic truth in a logical
framework.’
c. Experiential truth, derived from Gandhi: ‘The capacity to
stand objectively outside yourself, and to look at your sub-
jective experience in a truly unprejudiced way. Such experi-
ential truth is deep and profound. Yet it embarrasses us in

courts of law, we try to exclude it, we see it
as subjective, irrelevant. We claim that all
we want is the objective truth, what we call
“the facts”’ 
d. Dialogical truth, which: ‘“assumes and
thrives on the notion of a community of
many voices and multiple perspectives,’

and accepts that: ‘there is no uniquely correct way of de-
scribing how the gross violations of human rights took place,
there is no single narrator who can claim to have a definitive
perspective that must be the right one’.

The TRC adopted this dialogical concept, embodied in the
African philosophy of ubuntu: ‘a person is a person through
other persons’. It expresses the need to recognise the inherent
humanity in all people, regardless of their previous actions. As
Sachs says, the act of publicly speaking about the suffering

�
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that resulted from one’s crimes is an act of ubuntu. The
process of reconciliation in South Africa demanded that
everyone – both the victims and the beneficiaries of apartheid
– recognise the essential humanity in one another. 

II. Ad Hoc Tribunals Generally
In Eliot’s phrase: ‘[H]uman kind / Cannot bear very much re-
ality.’ Yugoslavia did not get a truth commission; Rwanda has
not had a reconciliation commission. Perhaps because too
much truth, of the experiential, Gandhian kind or of the dia-
logical, ubuntu kind, would derail all attempts to harmonise
future relations between the former constituents of Yugoslavia
or might unleash a fresh frenzy of bloodletting in Rwanda.

Or perhaps human kind, as represented by the United Na-
tions, has too large a share of its own guilt to expiate for its
impotence and indifference in having turned blind eyes to ma-
chetes and machine guns in strategically uninteresting pock-
ets of Africa and Eastern Europe. Does it embarrass us to
witness the profundity of experiential truth; can we only
stand the limited reality of the courtroom? 

Former International Criminal Tribunal for the former Yu-
goslavia (ICTY) President Judge Antonio Cassese has said:
‘Justice […] is essential to the restoration of peaceful and
normal relations between people who have had to live under
a reign of terror. It breaks the cycle of violence, hatred and
extra-judicial retribution. Thus Peace and Justice go hand-in-
hand”. After two long trials in The Hague, I have to ask
whether any ad hoc court could ever be expected to deliver the
kind of justice and peace that could lead to reconciliation. 

The UN Security Council set up both the ICTY and Inter-
national Criminal Tribunal for Rwanda (ICTR), asserting
that: ‘the prosecution of persons responsible for serious vio-
lations of international humanitarian law would […] con-
tribute to the restoration and maintenance of peace,” and
would “contribute to ensuring that such violations are halted
and effectively redressed’. 

Cassese has written that: ‘The role of the [ICTY] cannot
be over emphasized. Far from being a vehicle for revenge, it
is a tool for promoting reconciliation and restoring true
peace.’ The principal claims made for international tribunals
are that they: (1) promote long-term peace and stability by re-
placing private vengeance with the rule of law; (2) create a
historical record for the education of future generations; and
(3) provide closure for injured individuals and communities. 

We can challenge Cassese’s conclusion and ask whether
the role of these tribunals can indeed be over-emphasised.
Have the ICTY and ICTR in fact contributed to restoring
and maintaining peace and halting and effectively redressing
violations of international humanitarian law? Have they pro-
moted reconciliation? Have they created, or should they even
be claiming to create an official historical record? And are
they providing closure or rather are they re-traumatising vic-
tims and their communities? In sum, do they run the risk of
watering down further the already weak tonic marketed
under the brand: ‘international criminal justice’, such that
every tribunal should carry a health warning on its label?

I have no personal axe to grind here. My experience has
been better than that of most defence counsel. The two trials
in which I have participated in The Hague resulted in ac-
quittals of two out of three defendants in each case. Since
only 10 per cent (11 out of 114 who have stood trial) have
been acquitted, our 60 per cent rate stands in marked contrast
to the rest. The judges in front of whom I have appeared have
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been notable for their erudition, courtesy and grasp of law
and facts. To put it politely, this has not always been the ex-
perience of other colleagues in Arusha or The Hague. 

II.1 Restoring and Maintaining Peace
Fifteen years after the horrors in Rwanda and almost a decade
after the end of the conflict in Kosovo, relative peace has been
restored and maintained within the areas of jurisdiction of
the respective tribunals. However, the ongoing nightmare of
the DRC, teeming with arms and armies from within and
from neighbours without, including Rwanda, serves as a
humbling reminder of the limitations of international hu-
manitarian law. Recent rumblings in Kosovo remind us that
if individuals are not held accountable for the appalling
crimes perpetrated in the former Yugoslavia, then whole
ethnic and religious groups will be branded as criminal. His-
tory shows that clinging to feelings of ‘collective responsibil-
ity’ easily degenerates into resentment, hatred and frustration
and inevitably leads to further violence and new crimes. 

As the ICTY and ICTR begin to wind down, it would be
churlish not to acknowledge that relative peace prevails. A
Serbian war crimes court has been established by the Serbian
Parliament to try those accused of war crimes within Serbia,
Bosnia and Croatia between 1992 and 1995. In Rwanda, the
Gacaca Courts were set up in 2002 to administer traditional
restorative justice and deal with the massive backlog in war
crimes cases. Reliable and up-to-date figures are hard to as-
certain and international observers veer from extreme enthu-
siasm to disillusioned pessimism in assessing their prospects
for success. In both regions, where systems of justice were de-
stroyed by war, these developments offer an important po-
tential contribution to restoring and maintaining peace.

II.2 Promoting Reconciliation 
A. Justice vs. History
The ICTY and ICTR in general follow Albie Sachs’s ‘micro-
scopic’ quest for truth. They prosecute individuals for indi-
vidual crimes. They call victims and witnesses to testify. They
use forensic scientific analysis and they profess to apply inter-
national fair trial standards including proof beyond reasonable
doubt. In these respects they differ little from national courts.

Tribunals tend to get into trouble, however, when they
stray from microscopic or forensic truth. This happens most
obviously where judges are seduced by the momentous his-
toric nature of the events with which they are dealing into
playing the role of amateur historians. Trial judgments are
rarely good places to start looking for accurate historical
records. Both the trials of Charles I and of the Regicides tell
us a great deal about the popular prejudices of the times. Both
aim to set the historical record straight for posterity. But all
posterity can truly read there is the record of justice twice
stretched on the rack to produce opposing political results.
Professor David Paciocco at the University of Ottawa has
warned of the special dangers arising in trials dealing with
the historic events in Rwanda: 

‘To begin with, there is an inherent risk of prejudgment.
International criminal trials invariably turn on the inter-
pretation of historical events that are already believed to
be understood. If the decisions of a tribunal do not con-
form to those expectations, the credibility of the tribunal
can be compromised. Yet if a tribunal allows such expec-
tations to influence outcomes, the law itself is compro-
mised. Indeed, it is defeated and undermined.’
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History and justice come into starkest conflict in the field
of ‘expert’ testimony. The Office of the Prosecutor (OTP) in
both jurisdictions seeks to get around problems in investi-
gating past abuses by calling human rights researchers, his-
torians, sociologists and others who claim to have reliable
‘evidence’. Such witnesses are often less than impartial: they
have reputations and theses to defend; their accounts are
often selective and anecdotal, relying on hearsay. 

Different judges have taken different approaches to such
expertise. In our first ICTY case, reports and live testimony
from Human Rights Watch (HRW) were admitted. In our
second ICTY case, however, the Tribunal robustly refused to
allow the prosecution to put HRW reports in evidence or to
call their authors on the grounds that these reports did not
assist their forensic fact-finding. On the record to date, how-
ever, it is too much to hope that other tribunals will follow
this more restrictive approach.

There is a sense of ‘damned if you do, damned if you
don’t’ about the approach of tribunals to historical issues. If
they focus too much on the individual, in trials such as those
of Slobodan Milosevic or the Vichy official Maurice Papon
then, as one commentator has written: ‘War crimes tribunals
skew the historical picture, absolving the broader mass of
silent, willing executioners’. 

On the other side, the attempt to produce a complete his-
torical record may be at odds with the principle of individual
culpability. As Jenia Iontcheva Turner has written: ‘Evidence
of mass complicity, foreign involvement, or even the true ori-
gins of the conflict may not be relevant to these charges and
may even be prejudicial’. In some cases, unchallenged wit-
nesses are called, not because the testimony is in dispute and
not even because it relates directly to the accused on trial.
Atrocity after atrocity is paraded in a way that risks tainting
the judicial process, precisely because horrific things hap-
pened for which nobody has been or will be made amenable.
In the trial of Charles Taylor, Courtenay Griffiths QC has
charged that the prosecutor has led evidence unlinked to his
client for the sole purpose of tearing at the Tribunal’s heart-
strings.

B. Politically Skewed Prosecutions
ICTY former prosecutor Carla Del Ponte’s irrepressible biases
have been evident from her public pronouncements. When
the conduct of prosecutions, whether in The Hague, Arusha
or elsewhere, is subject to political influence, the entire system
of justice is threatened. 

When Milosevic first came to trial, he asserted vociferously

that he was a victim of victor’s justice. He demanded that the
OTP disprove his allegation by prosecuting former members
of the Kosovan Liberation Army (KLA). OTP officials were
duly dispatched to Pristina to demand the transfer to The
Hague of Fatmir Limaj and his two co-accused. Until that
time, prosecutors in Kosovo had been contemplating charging
them in Pristina but saw no reason to transfer the case to The
Hague.

It is true that the mere appearance of one-sided justice po-
tentially undermines prospects for reconciliation. However,
Prosecutor Del Ponte was wrong to give in to Milosevic so
cravenly. If there was a case to answer against Limaj (who
was subsequently acquitted before the ICTY) and if UNMIK
was satisfied it could do the job adequately in Pristina, then
his transfer to The Hague cannot have been to serve justice
but instead to satisfy a purely political agenda. Carla Del
Ponte came in for criticism in Arusha too, where the ICTR
has become a byword for victors’ justice. After his retirement,
ICTR Judge Jakov Ostrovsky said: 

‘In one of her public statements, Carla del Ponte said that
the prosecution intends also to deal with Tutsi crimes
against Hutu... but no such cases have yet been submitted
for the court's consideration. Not surprisingly, Hutu
refugees see the international tribunal as a kind of a “trial
by victors”.’ 
The approach adopted by some members in Del Ponte’s

ICTY office has also muddied the historical record. In the
Limaj case, one afternoon our prosecutor called a Serb police
officer, asking the Tribunal to rely on him as a truth-teller. That
same morning, however, a different prosecutor had accused
that same witness of lying when he testified for the defence in
the Milosevic case. The Limaj prosecutor told the Trial Cham-
ber he hadn’t known the witness had been in court the same
morning and he wasn’t aware of any conflict in his office’s at-
titudes towards the witness. This speaks to an OTP that is at
best blind or indifferent to certain of its own shortcomings.

In summary, we have to acknowledge that the balance be-
tween justice and history is extremely delicate. As a profes-
sional historian, Richard Evans, Cambridge Professor of
Modern History, is troubled by the ‘judicialisation of history’
in which complex social conditions get reduced to legal cat-
egories of ‘victim’, ‘perpetrator’ and ‘bystander’, obstructing
rather than aiding historical understanding. As a defence
lawyer, David Paciocco reaches the pithy conclusion that:
‘History and justice cannot be written at the same time, with
the same pen, without distorting both’.

II.3 Victims and ‘Closure’
One claim made for the tribunals is that they provide ‘closure’
for injured individuals and communities; what the French his-
torian, Emmanuel Le Roy Ladurie has called ‘an enormous
national psychodrama, psychotherapy on a national scale’.
Any such grandiose claim for the ICTY would be frankly
fatuous. 

Experience indicates that many victims and their families
have found testifying to be a bewildering ordeal and that re-
living events from a decade or earlier has sometimes been
more traumatic than cathartic. Many citizens of Derry, after
testifying before the Bloody Sunday Tribunal, also reported a
sense of re-victimisation, as if they were being themselves
blamed in some degree for the massacre committed by mem-
bers of the British Army’s parachute regiment.

‘Closure’ is a suspect term, certainly when applied to a ju-
dicial process. The most that can be reasonably claimed –
itself no small achievement – is that in the absence of any re-
liable mechanism for securing fair trials within the territory
where gross violations of international humanitarian law
have occurred, the creation of ad hoc tribunals has created a
breathing space to allow the gradual restructuring of domes-
tic justice systems. Key political and military figures have been

�

When Milosevic
first came to trial,
he asserted
vociferously…



removed from the stage to allow new actors to step forward.
The possibility for a fresh start has thus been created. 

III. Ad Hoc Tribunals and the Right to Fair Trial 
International human rights law lays down certain require-
ments for a trial to qualify as ‘fair’. Among these are: the pre-
sumption of innocence and a number of rights broadly
summed up as ‘equality of arms’ on the notion that neither
side in a criminal trial should enjoy an unfair advantage. 

III. 1 (In)Equality of Arms
If the rights of the defendant are to be respected, the role of
the defence lawyer must be respected. Academic literature
has largely overlooked the experiences of the defence in in-
ternational criminal trials. However, the history of the de-
fence function before the ICTY and ICTR shows that defence
lawyers were never originally perceived as integral to the
process of delivering international criminal justice. Counsel
for the accused have had to battle constantly against being
treated with suspicion and hostility. This atmosphere per-
vades both the most serious and the most apparently trivial
aspects.
• In the early years of the ICTY, defence lawyers were barred
from the Tribunal canteen, where judges ate lunch alongside
prosecutors.
• The tribunals submit annual reports to the UN. Reports go
from the Judges, from the Registry and from the Office of
the Prosecutor. However, when the president of the Associa-
tion of Defence Counsel at the ICTY asked for his report to
be included he was told this was not part of the function. He
submitted his report; no acknowledgement was received from
New York.
• At the ICTR, when two Rwandan Government sponsored
agencies claimed without evidence that defence investigators
were intimidating witnesses, the Tribunal suspended 14 in-
vestigators and set up a joint commission of inquiry with the
Rwandan Government. This was abandoned after the Rwan-
dan Government demanded that the remit of the inquiry be
expanded to investigate UN appointees to the ICTR. The in-
vestigators were reinstated without apology either for the at-
tacks on their character or for the disruption to the defence. 
• The right of access to clients is substantially undermined
when our legally qualified legal assistants are not permitted
to see defendants unless accompanied by trial counsel, on the
grounds that the former do not enjoy lawyer/client privilege.
This imposes unjustifiable restrictions on the right of defence.

Despite these and other disincentives to undertaking the
representation of defendants before the ad hoc tribunals, it is
worth recording the surprisingly large number of highly qual-
ified and experienced practitioners who have left more lu-
crative practices, particularly in North America and Western
Europe, to work at the ICTY and ICTR. They have mainly
been motivated by concern for fair trial procedures and the
right to representation of the most unpopular defendants,
rather than out of financial self interest (quite the reverse) or
out of political sympathy with their clients.

III. 2 Procedural Defects
A. Disclosure/Discovery
The requirement that an accused person have adequate time
and facilities to prepare his defence goes together with his
right to know the nature and extent of the case against him.
Generally speaking, before a criminal trial begins in the
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United States or the United Kingdom, the defence will have
been served with all the statements of every prospective wit-
ness, together with a complete set of each exhibit on which
the prosecution will seek to rely. In complex trials, this mate-
rial will be provided months in advance and prosecutors are
not permitted to spring new evidence on the defence on the
eve of, or during the trial itself. Where evidence becomes
available late in the day, the defence is given time to analyse
it and conduct follow-up investigations if necessary.

In The Hague it is routine for pre-trial documentation to
be excessively redacted. Redactions are justified to protect
the identities of certain witnesses but experience shows these
redactions go to absurd lengths. The greatest problems occur
during trial itself. Although the OTP has been preparing these
cases for several years, documents are routinely given to the
defence the night before the witness is due to testify; not just
one or two documents but whole reams at a time. And we are
expected to just get on with it and not inconvenience the Trial
Chamber by requesting adjournments. Failure to provide
translations of documents into the language of the defendant
or his counsel presents further problems, making it difficult,
if not impossible, to take timely instructions.

It is hard to resist the implication that the comparatively
well-staffed OTP frequently and purposefully delays release
of documents in order to disadvantage the defence. By its
nature, this allegation is almost impossible to prove but I have
yet to meet a defence lawyer who would disagree with it.

B. What is ‘Evidence’?
To know the case you have to meet, you need to know what
the Trial Chamber will consider to be evidence. In jury trials
in North America and the UK this task is simplified because
judges routinely rule on the admissibility of evidence, ex-
cluding what is prejudicial and non-probative and pro-
nouncing on whether or not a statement is hearsay.

Tribunal rules of procedure lean towards inclusion, rather
than exclusion, with judges regularly agreeing to let in docu-
ments and oral testimony and decide later what, if any, weight
to give them. In the end, with no guidance from the Cham-
ber it is hard to know what will actually be considered evi-
dence in the case. 

Another problem cited by defence lawyers in both tri-
bunals is the tendency of judges to ‘re-credit’ discredited wit-
nesses. Standard cross-examination techniques tend to attack
a witness’s reliability by pointing to prior inconsistent state-
ments in contrast with the testimony given in court. This tech-
nique of ‘discrediting’ witnesses frequently receives short
shrift from civil code judges who all too readily re-credit a
witness who claims, for example, that his original statement
wasn’t under oath so he didn’t take it so seriously.

C. The ‘Completion Strategy’ and Rule 92bis, 92ter and
92quater.
Both tribunals are required to wind up business by the end of
the decade. This has led to them adopting procedures to speed
up trials. Rule 92bis of the ICTY permits a Trial Chamber to
dispense with the attendance of a witness in person and in-
stead admit evidence in the form of a written statement, when
it goes to proof of a matter other than the acts and conduct
of the accused. 

Under Rule 92ter a witness’s statement may be admitted,
provided he/she is available for cross-examination and Rule
92quater permits the Trial Chamber to admit the unsworn
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statement of a witness who is no longer available by reason
of death or incapacity. 

Both tribunals increasingly rely on written evidence ob-
tained originally in the form of unsworn statements which
are converted, sometimes many years later, by the mere ad-
dition of the witness’s certification. Civil code judges are used
to receiving and relying on statements recorded before ex-
amining magistrates who conduct thorough and impartial
investigations. However, unsworn statements that reach the
tribunals are taken by investigators who frequently ignore
their own rules of procedure, put words into the mouths of
witnesses and are far from objective in their investigations.
They are not akin to examining magistrates but instead are
creatures of the Prosecutor.

Defence lawyers are increasingly concerned that these pro-
cedures are being used to circumvent the right of cross-ex-
amination. To slip written evidence of this dubious calibre
into the record risks undermining the quality of testimony
and subverts the rights of the accused. There is a simple so-
lution: to make video- or audio-recordings of the statement-
taking process and make these available to the defence upon
authorisation by the Trial Chamber. The OTP refuses to
adopt this course.

IV. What Price International Criminal Law?
Some Tentative Conclusions and
Recommendations
If the price we have to pay for an international criminal law
system results in the perversion of international fair trial stan-
dards, then the US Government would have been right in re-
fusing to participate in the International Criminal Court. The
jurisprudence of the ad hoc tribunals will be adopted and
adapted by the ICC. It is that concern that has led many of
us to enter the tribunal arena and to make the demand for the
most exacting fair trial standards. The history of Britain and
Ireland has shown that the right to fair trial faces its greatest
challenge when the media portray the defendant as a monster.
Unless we demand fairness from the system, the worst con-
sequences result for society in general, not just the ‘monster’
on trial: detention without charge or trial; legalised torture;
return of the death penalty; extraordinary rendition.

International criminal law is almost certainly here to stay,
notwithstanding the US Government’s concerns about the
ICC, which have less to do with fair trial standards than with
overweening hegemonic hubris. Despite many criticisms of
the ICTY and ICTR, there is, of course, no perfect system of
international criminal justice. However, it is important to

draw lessons from the experiences of a number of defence
lawyers and it is time to suggest approaches that should be
adopted in the quest for a greater degree of justice. I believe
judges and tribunals should:
• Resist as far as possible the temptation to trespass on the
terrain of the historian and sociologist;
• Adopt a more evenly balanced attitude to the advocates
who appear before them, in particular applying the princi-
ples that: 

o A prosecutor is no more worthy of trust and respect be-
cause he is employed by the same employer as the judge; 

o Defence lawyers and their legal teams are not to be con-
fused or equated with their clients;

• Guard against any appearance of ‘consumer-oriented jus-
tice’, especially the prosecutorial practice of horse-trading de-
fendants to appease critical governmental authorities;
• Take cognisance of the potential for the political manipu-
lation of evidence by parties outside the control of the tri-
bunal;
• Condemn unequivocally any attempt by parties to urge that
any part of their decisions be influenced by political consid-
erations;
• Control more rigorously the prosecutorial practice of fail-
ing to disclose materials in a timely and appropriate fashion;
• Exclude statements that have not been obtained fairly and
objectively (by use of video- or audio-recordings which
should be preserved and made available to the defence upon
authorisation by the Trial Chamber).

Is there a continuing basis for creating further such tri-
bunals in future? Perhaps the most dubious use of this system
is the so-called Hariri Tribunal, the Special Tribunal for
Lebanon. In that case, a single attack on a single human being
(a former prime minister), resulted in the deaths of 22 other
individuals in February 2005. This is the first time that the
UN has created an international criminal court to try a crime
committed against a specific person. However appalling the
crime and however important the mission of bringing justice
to the Lebanon, it appears highly questionable whether this
is the right way to go about it.

Hands-on experience of international criminal law leaves
me a constructive critic, rather than an opponent, of its prac-
tice. Like many, I see pitfalls and problems ahead for the ICC,
not the least of which is the appearance of ‘white man’s jus-
tice’ as it heads for the heart of Africa. 

I started out by referring to ubuntu and to the outstand-
ing achievements of a number of African jurists. Truth and
reconciliation are elusive concepts at best. Critics of the South
African TRC say it has claimed too much success and failed
to acknowledge its limitations. But the attraction of ubuntu
is not that it claims to offer a better system of justice; it is that
it offers a different understanding of what justice means to the
community at large. 

If lawyers have any role to play in promoting reconcilia-
tion for societies torn by gross violations of international hu-
manitarian law, we have to start with a little humility,
acknowledging that Western European and North American
concepts of justice are not one-size-fits-all. At best, interna-
tional criminal law has so far succeeded only partially in de-
livering truth. Courts of law risk deluding themselves and
losing the respect of the communities they claim to serve if
they claim tribunals can create inter-ethnic and intra-national
reconciliation. We need both Albie Sachs’s forensic truth to do
justice to individuals as well as ubuntu to enable nations and
communities to rebuild themselves in mutual trust. Ubuntu is
not delivered from on high by robed judges; it comes from the
grassroots, from each of us recognising that each person is a
person through other persons. �

� Richard Harvey is a barrister at Garden Court Chambers
and a member of the Haldane executive committee
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I
n a ping-pong battle between the House of
Lords and the European Court of Human
Rights, the Lords has held yet again that ar-
ticle 8(1) of the European Convention on
Human Rights (the right to respect for your
home) affords hardly any protection to ten-

ants in domestic courts. Back in 1998-99, in
preparation for the introduction of the Human
Rights Act, housing lawyers were optimistic
that article 8(1) should allow a consideration of
the personal circumstances of tenants and other
occupiers who were facing mandatory grounds
for possession. Article 8(1) is a qualified right
to respect for your home. It can be interfered
with if the aim is necessary, legitimate, in ac-
cordance with the law and proportionate (Ar-
ticle 8(2)). How, housing lawyers asked, can a
court determine that without consideration of
the defendant’s personal circumstances?

The majority opinion of the House of Lords
has now answered that question on three sep-
arate occasions, following contrary decisions
by the European Court of Human Rights. In
Harrow LBC v Qazi ([2003] UKHL 43,
[2004] 1 AC 983, HL), the majority in the
House of Lords held that, where domestic law
gives an unqualified right to possession, the
right to respect for the home is not violated.
Mr Qazi was a former council tenant whose
wife had terminated the tenancy. He petitioned
the European Court of Human Rights, but the
Court decided that his petition was inadmissi-
ble.

The European Court then handed down
judgement in Connors v UK (application no
66476/01, [2004] HLR 52, ECtHR). The sum-
mary eviction of a gypsy family from their site
had been in breach of articles 6 and 8 of the
ECHR. The eviction was predicated on a series
of allegations about the behaviour of Mr Con-
nors and his family which he had not had the
chance to respond to, and therefore the evic-
tion could not be justified.

In response, a seven-strong panel of law
lords considered the linked cases of Lambeth
LBC v Kay and Price v Leeds City Council
([2006] UKHL 10, [2006] 2 AC 465, HL).
This time, the majority accepted that article 8
was relevant, and that the bringing of posses-
sion proceedings could engage article 8(1), so
that possession had to be justified by reference
to article 8(2). They held that Connors v UK
was a ‘special and unusual’ kind of case. The
majority opinion, expressed in Lord Hope’s
leading speech, was that the only circum-
stances in which article 8 could be raised in
mandatory possession proceedings were a)
where the law was alleged to be incompatible
with article 8 and b) where the defendant
wished to challenge the decision of the land-
lord to bring possession proceedings on public
law grounds (which he or she was now per-
mitted to do by way of defence, rather than
judicial review). Article 8 was relevant to
large-scale, policy challenges, but couldn’t help
the individual tenant asking the Court to con-
sider personal circumstances before deciding
whether it was proportionate that the landlord
should recover possession.

Two years later, in May 2008, the European
Court intervened yet again. In McCann v UK
(application 19009/04), the facts were very sim-
ilar to Qazi. Mr McCann’s wife had terminated
their joint council tenancy by serving a notice to

quit. The European Court rejected the UK Gov-
ernment’s argument that its decision in Connors
applied only to the special position of gypsies. It
held that Mr McCann, like Mr Connors, had
been subject to the decision to bring possession
proceedings because of allegations made against
him to which he had not had the chance to re-
spond. In those circumstances, it was not pro-
portionate to make a possession order. 

The House of Lords had the opportunity to
respond very quickly. Before the McCann judg-
ment, it had already heard argument in the case
of Doherty v Birmingham City Council
([2008]UKHL 57), another case of a gypsy
family having had its licence to occupy a coun-
cil site terminated. Under domestic law, the
council was entitled to a possession order. The
House of Lords invited written submissions on
the effect of McCann. In written and oral argu-
ment, Mr Doherty’s lawyers argued that the
majority opinions in Qazi and Kay were wrong
and that, this time, the House of Lords should
endorse the view of the minority in those cases,
who had held that article 8 did require a Court
to consider the issue of proportionality, even if
it would only be in unusual cases that the Court
declined to make a possession order. One of the
unusual features of the cases is that all sides
were agreed that the law concerning gypsies
was incompatible with the European Conven-
tion, as a result of Strasbourg’s decision in Con-
nors. Since Connors, the Government had
amended the Caravan Sites Act 1968 to permit
a Court to make a suspended rather than out-
right possession order, thus allowing Courts to
consider the personal circumstances of gypsies.
The amendment, however, was not retrospec-

tive and so did not apply to Mr Doherty. 
The House of Lords agreed that the Cara-

van Sites Act 1968, before it was amended,
had been incompatible and, in that respect, Mr
Doherty won. They resolutely declined, how-
ever, to extend the ambit of article 8 to an in-
vestigation of the defendant’s personal
circumstances in mandatory possession cases.
Giving the leading judgment, Lord Hope cited
precedent for refusing to overrule a recent de-
cision of the House. He said he was not con-
vinced that Strasbourg had fully appreciated
the very real problems that could be caused in
domestic law if article 8 could be readily raised
by defendants. And he relied upon section
6(2)(b) of the Human Rights Act 1998 (it is
not unlawful for a public authority to act in a
way which is incompatible with a Convention
right if the primary legislation under which it
is acting cannot be read in a manner compat-
ible with Convention rights). The two ‘gate-
ways’ set out by Lord Hope in Kay (a
declaration of incompatibility and a challenge
in public law) remain the only means by which
a defendant facing mandatory possession pro-
ceedings can raise article 8, although the scope
of the second gateway is wider than a simple
Wednesbury challenge and can encompass any
aspect of public law.

So, housing lawyers are sharpening our
pencils and looking out for public law points.
But that means little to the occupier who
simply wants to tell the judge that the rent will
be paid, that he or she has nowhere to go to,
or that the landlord has acted unfairly. 

�Liz Davies is a barrister at Garden Court
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T
he Higher State Security Court in
the Egyptian town of Tanta, 60
miles north of Cairo, witnessed
chaotic scenes on Saturday 9th
August at the opening of the trial
of 48 men and one woman

charged with a range of offences in the wake
of protests in the nearby industrial city of Ma-
halla al-Kubra on 6th and 7th April. Mahalla,
which is home to the largest textile mill in the
Middle East, was rocked by violence after the
police killed three residents, including a
school boy, during protests over rising food
prices.

Locked in a metal cage inside the court-
room, the defendants shouted out horrific de-
tails of abuse they said was meted out to them
by the police including beatings and electric
shocks which human rights groups argue are
common in Egyptian police stations. Mean-
while their defence team clamoured for the
judge’s attention, protesting that they had had
no opportunities to read the case files or meet
with their clients.

Hundreds of local people were arrested in
the aftermath of what has been dubbed ‘the
Mahalla uprising’ in April 2008. The 49 face
charges including damage to public property,
forming an unlawful assembly of more than
five persons, assaults on public officials and il-
legal possession of weapons. Many are likely
to receive sentences of 10 years, and as the
trial is being conducted by a court established
under emergency legislation – most recently
renewed in May 2008 – there is no prospect
of appeal. Judgments in emergency courts
become final on ratification by the President.

According to Amnesty International, pro-
cedures in Egypt’s emergency courts ‘routinely
fall short of the basic guarantees for a fair
trial’. In this particular case, ‘the main pieces
of evidence used against the defendants are
“confessions” allegedly obtained under tor-
ture that they had thrown stones at the police
as well as the testimonies of witnesses, all of
whom are members of the security forces or
government officials’.

Lawyers for the defendants asked for the
hearing to be adjourned to give them the
chance to meet their clients and prepare a de-
fence. The judge agreed to adjourn the hear-
ing until 1st September, but remanded the
defendants in custody, thus exposing them to
the danger of further abuse.

EGYPTIANS’
TRIALCHAOS 
AnneAlexander& Hossam el-Hamalawy
report on the human rights, legal and physical
abuse defendants face after a city’s uprising
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Professor Bill Bowring’s
new book highlights the
revolutionary origins of

international human rights, it
dissects current threats to the
international legal order, and
from its dialectic a synthesis
emerges pointing the way ahead
to engage afresh with the poli-
tics of social and economic
rights, environmental protec-
tion and sustainable develop-
ment. His achievement is
breathtaking in its scope and
sometimes intimidating in its
erudition. 

The book’s cover shows
Baghdad ablaze; a potent sym-
bol of the apparent impotence
of international law when bla-
tantly violated by two perma-
nent members of the Security
Council. The war against Iraq
sent Chicken Little academics
scurrying down the path of
post-modern pessimism, declar-
ing the end of international law
and the end of human rights.
But, as the question mark in his
title indicates, Bowring is hav-
ing none of it. In a shock and
awe engagement with the pes-
simists, he argues, from the first
sentence of the first chapter,
that: the most significant gain
of post World War Two inter-
national law, the right of peo-
ples to self-determination’. I
knew immediately that we
spoke the same language, even
though I must sadly confess to
not having read (or even heard
of) three quarters of the sources

with which his book is anno-
tated. 

Self-determination is the cen-
tral pillar of international human
rights. These rights are not
abstractions and they are not
‘given’ in any sense of that word.
They have been won with blood,
humanity and intellect, from the
French and American revolutions
in the late 18th Century, through
the 1917 to 1919 period –
encompassing the Russian revo-
lution and the foundation of the
International Labour
Organisation – on down to the
great post World War Two revo-
lution that liberated colonised
peoples in their millions. The
struggle continues to protect
these basic freedoms. This is the
struggle that Professor Bowring
labels ‘revolutionary conser-
vatism’. 

He uses this, to my mind,
risky term to include the black
letter law of the UN Charter and
the UN Security Council’s
monopoly on the use of force in
international relations. He also
provides a much-needed correc-
tive to revisionist historians who
derive the principle of self-deter-
mination from Woodrow
Wilson’s ‘14 Points’ at Versailles
in 1919. He reminds us that
Lenin, from 1915 onwards was
arguing the cause of self-determi-
nation of ‘peoples’, not just
‘nations,’ and that, while
Wilson’s agenda was limited to
Europe, Lenin explicitly argued
for ‘the immediate liberation of
the colonies’. (We also learn that
Lenin signed a decree recognising
the independence of Estonia,
Latvia and Lithuania as early as
1918.) 

Prof. Bowring recalls the cru-
cial role played by the Soviet
Union in submitting the land-
mark Declaration on the
Granting of Independence to
Colonial Countries and Peoples,

adopted by the UN General
Assembly in December 1960.
Ensuing measures enhanced
international recognition of the
rights of liberation movements
(ANC, PAC, SWAPO, PLO) to
receive international support.
These further UN resolutions cul-
minated in the great
International Covenants of 1966,
common article one of which
gave explicit primacy to the right
to self-determination of peoples
as the foundation for all other
human rights.

Within a relatively short time,
these rights have become custom-
ary international law, jus cogens.
This is an outstanding achieve-
ment won by landless peasants,
victims of forced removals, polit-
ical prisoners and principled
lawyers from Fidel Castro to
Nelson Mandela. 

A paradox lies at the heart of
the US/UK position on Iraq: not
the fact that they clearly violated
international law, but their com-
pulsive insistence that they were
acting in compliance with the
very law they were breaking. In
other words, they were asserting
the importance of international
law. It is essential that we seize
on this and continue to challenge
all international lawlessness,
including the demand to admit
‘evidence’ obtained by torture,
whether directly or when out-
sourced to less squeamish client
states. 

If he had stopped at his analy-
sis of the challenges to interna-
tional human rights and interna-
tional humanitarian law posed
by recent conflicts, Bill Bowring
would have already made an
invaluable contribution to the
part of his subtitle which refers
to ‘the rehabilitation of law’. But
it is by conjoining this rehabilita-
tion with ‘the possibility of poli-
tics’ that he takes us to a whole
new level in understanding the
world of opportunities con-
fronting the international human
rights practitioner. 

In what he calls ‘the extraor-
dinary allergy’ of common law
systems – notably the UK – to
social and economic rights, he
provides some vital challenges to

practitioners; pointing out ways
in which the so-called ‘second
generation’ of rights can be
strengthened at the same time as
advancing ‘third generation’
rights such as sustainable devel-
opment and a healthy environ-
ment.

In a chapter called ‘the scan-
dal of social and economic rights’
he argues that ‘neither the con-
cept of human rights nor that of
social justice can have content,
meaning and significance except
through their constant reinven-
tion and reintegration in the real
activity of women and men in the
always turbulent and dangerous
world into which they are
thrown’. In a laconic aside, refer-
ring to his analysis of the
dynamism and turbulence associ-
ated with the concepts of human
rights and social justice, he says:
‘the reader may note the
Hegelian flavour’. The reader
does, indeed, but it is a very
accessible and compelling piece
of Hegelianism. 

To its credit, the Blair govern-
ment did pass the Human Rights
Act in 1998. Of course, by then
Nelson Mandela’s government
had already enacted the most
progressive constitution the
world has yet seen. In marked
contrast to the rights guaranteed
to South Africans, the UK’s
Human Rights Act lacked any
provision for economic and
social rights. New Labour
focused on private provision and
labour deregulation, setting its
face firmly against ever making
justiciable the rights guaranteed
by the EU’s Social Charter and in
particular the labour solidarity
rights in the EU’s Charter of
Fundamental Rights. The
Council of Europe’s Social
Charter is intended to be the
social and economic counterpart
to its European Convention on
Human Rights. Yet, although the
UK signed the 1996 Revised
Social Charter in 1997, over a
decade later the UK Government
has shamefully failed to ratify it.
So we are still denied the
Charter’s protections for housing,
social security and employment
rights and, notably, the right of
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collective complaint by trade
unions and NGOs to the
European Committee for Social
Rights. 

When Bill Bowring re-focuses
our attention on ‘the possibility
of politics’ his passion is born
out of his rare hybrid status as
both academician and practi-
tioner in the field of interna-
tional human rights. His field of
specialisation is Russia and, in
the past few years, he has suc-
cessively (and successfully)
taken Russia to Strasbourg over
Article 2 violations in
Chechnya; he has been expelled
from Russia when trying to visit
a client; and, most recently, he
has now been invited by the
Russian Government to consult
with its agencies about imple-
menting human rights! He is
also, as most readers will know,
the International Secretary and a
former Chair, of the Haldane
Society of Socialist Lawyers.

His own legal activism boldly
demonstrates the possibility of
politics and his new book points
a well-researched path for legal
activists in the UK and else-
where. Our role is not just to
criticise governments for their
violations; it is also to fight for
the implementation of the
European Social Charter and for
the collective rights of trade
unions and NGOs to uphold the
rights of the groups whose inter-
ests they exist to protect.

His conclusion gives us all a
clarion challenge: 

‘My account has sought not
to be pessimistic, but instead to
share in the “heaven-storming”
commitment of Marx and Lenin
to the grandeur of the human
spirit in resisting and sometimes
overcoming exploitation […] the
principles of contemporary
international law and human
rights, emerging as they have
from revolutionary struggles
before and especially after the
Second World War, are not sim-
ply rhetoric, nor utopian and
impossible prophecies, but real,
material weapons of offence and
defence in the human fight for
emancipation.’
� Richard Harvey

Journey of events
and evidence 

If I Am Not For
Myself:
Journey of an
Anti-Zionist
Jew 
by Mike
Marqusee, 
Verso Books

This book tracks the life of
the author’s grandfather,
Edward V Morand (known

in the book as EVM), a journal-
ist, founder member of the
National Lawyers Guild and
political activist in the USA dur-
ing the 1930s and 1940s.

We also learn something of
the author’s upbringing and how
he formed his anti-Zionist out-
look, gain interesting insights
into Jewish history and biblical
Judaism, and learn many inter-
esting facts, for example, until
1937 Reform Judaism in the
USA was actively hostile to the
idea of Jews being ‘a nation’. 

EVM was a complicated and
imperfect man, at home and in
his public life. His activism pro-
vides the reader with an account
of left wing Jewish politics in the
New York area in the 1930s and
1940s, including the politics of
the New Deal, anti-racism, the
boycott of Nazi Germany and the
witch-hunts against communists.

We learn a great deal about
the activities of the non-commu-
nist left in New York in the
1940s, the rise and fall of the
American Labour Party (founded
in 1936) and EVM’s attempt to
be elected to Congress in 1946.
By then, EVM was a staunch
Zionist, and references to
‘Palestinians’ in his writings of
the period refer to the Jewish set-
tlers, not the indigenous Arab
inhabitants.

EVM and other leftist Jews
who supported Zionism in this
period viewed the struggle of
Jews in Palestine as being an anti-

imperialist, post-colonial battle
against British oppression:

‘For EVM, the Arabs are inca-
pable of independent thought or
action, and in the end merely
tools for the prime enemy of the
Jews: Britain, now under a
Labour government […] By dis-
placing the Palestinians and mak-
ing the British the prime enemies,
EVM was able to treat the war in
Palestine as a classical national
liberation struggle, whose oppo-
nents were all, by definition,
reactionaries.’ (quotes from
pages 187 and 188, but see page
205 in particular.)

EVM became a strong sup-
porter of a boycott of British
goods. Marqusee very effectively
juxtaposes EVM’s warped analy-
sis with a narrative account of
the Nakba, but we also learn a
great deal about US politics in
1948. We learn about the wrath
EVM visited on anti-Zionist Jews
and non-Jews, while in fact
learning rather more about the
history and shortcomings of the
anti-Zionist ‘American Council
for Judaism’.    

In chapter 10, the writer
begins with EVM’s assertion in
October 1948 that Jews in Arab
countries were being persecuted
and that in Egypt in particular,
Arab refugees in Palestine were
allegedly going to directly dis-
place Jews, who would in turn be
‘thrown into camps’. This is the
backdrop, however, for a detailed
tour of the Jewish communities of
Iraq, Egypt and Morocco, that
shows how Israeli efforts to
destabilise those communities
was a key component in their
migration. 

Chapter 2 and chapter 11,
with their different themes, con-
tain less family history and are
mostly analytical, yet both chap-
ters still seem to fit within the
biography/autobiography format
of the book. Indeed, if you read

just one chapter of this book, I
recommend the second chapter,
entitled ‘The war against analo-
gy’. What are the appropriate
analogies to make between
Zionism and the claims of Jewish
nationhood and other political
projects? How can Zionists sus-
tain their claims that Israel is a
progressive democracy in the face
of appropriate analyses and
analogies? The part of the final
chapter that includes the very
topical exposition of the flawed
Walt and Mearsheimer analysis
of the power of the Israel lobby
in the USA is also excellent
(pages 266-272).

The author’s ‘journey of an
anti-Zionist Jew’, stands in con-
trast to the other main theme of
the book, namely EVM’s journey
towards Zionism. The author’s
journey is simply explained:
‘Mainly, what turned me into an
anti-Zionist was just following
events, and finding the pro-Israel
narrative and its underlying
Zionist claims unsustainable in
the face of the evidence. This
wasn’t a truth forced on me from
the outside. In the end, after
some hesitation, I sought it out,
in the same way and for the same
reasons I sought out alternative
understandings of the world role
of the United States and Britain
or any number of other political
questions.’

If I Am Not For Myself is a
highly readable and engaging mix
of biography, autobiography and
political analysis. It was interest-
ing to gain a better understanding
of how Zionism came to grip the
lives of left wing diaspora Jews of
EVM’s generation, but the vitriol
Zionists pour on diaspora Jews
who are critical of Israel or adopt
an anti-Zionist stance just
demonstrates the lengths diehard
supporters of a Zionist state of
Israel are prepared to go to in try-
ing to maintain that grip. It can
only be hoped that clear-sighted
books of this kind assist in loos-
ening that grip and that Jews and
non-Jews alike will begin to apply
the same standards to Israel as
any other country founded on set-
tler-colonialism.
� Daniel Machover
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