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an it really be that memories are so short?
As we went to press, it seemed that a former
Home Secretary with more than 'something of
the night about him' was almost certain to be
the new leader of the Conservatives. During
his time as a member of Government,

Michael Howard QC scared more than a few people. He
made his name with his role in the ill-fated poll tax,
oversaw a tranche of anti-union legislation and more, but it
was his tenure as one of the most illiberal Home
Secretaries of the 20th Century (and that's saying
something)that has marked his political career so far. He
also personally contributed to the victory of the Blair Rich
Project in 7997. Who will ever forget Jeremy Paxman
asking "Did you threaten to overrule him?" fourteen times
during the run-up to the election?

Rather than merely celebrating the fact that the Tories
are a spent force, it is worth considering how far to the
right our whole mainstream political process has gone.
Thomas Kielinger, writing about the deposing of lain
Duncan Smith in the German daily Die Welt, sums it up
perfectly. He suggests that, "what counts is not ideology,
but competence... That's where the Tories in the end drew
the short straw because since 1994 Tony Blair and
Gordon Brown have incorporated the lessons of the
Thatcher revolution into the once socialist Labour party...
The Tories became the victims of their own success - how
could they oppose policies that came across like a
facsimile of their own agenda."

Michael Howard's 'achievements' as Home Secretary
are being increasingly overshadowed by those of David
Blunkett, who is a true horror story. Who could have
imagined that a Labour Government would oversee some
of the biggest incursions into fundamental rights in the
last 100 years? From attacks on the criminaljustice
system, through a systematic assault on asylum seekers,
through to the criminalisation of whole sections of the
community through vicious anti-terrorism legislation, it is
just plain scary.

At the same time there are many important things that
the Home Office has singularly failed to deal with. One
such issue is racism in the police. Perhaps one of the
most shocking things about the recent BBC programme on
racism in the police force, The Secret Policeman, was how
little shocked so many people were that there is such
ingrained racism within the force. lt showed some parts of
the police looking like a recruiting ground for the BNP.
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but nothing changes
The police force have been consistently criticised for the
number of deaths in custody of black men and the
programme disturbingly gave some indications about
some of the attitudes that lie at the heart of many forces
up and down the country. This comes at the same time as
the final vindication of Superintendent Ali Dizaei after a
campaign against him that can only be described as a
witch-hunt. lt is of real concern that there appears to be
such ignorance on the question of diversity and anti-
discrimination, even when a great deal of time and money
is now spent on trying to address them. ls respect and
dignity really that hard to understand?

Which brings us back to Michael Howard. lf he were to
take up residence at 10 Downing Street - hishly unlikely
as it is - he would become only the second Jewish Prime
Minister, and it is worth considering the record of the first.
Benjamin Disraeliwas, like Howard, a Conservative, but
unlike Howard oversaw a surprising number of relatively
progressive pieces of legislation,
including the legalisation of
picketing, the first steps to the
legalisation of trade unionism,
the Factory Acts and major
steps towards universal
suffrage. However, Disreali was,
in essence, a consummate
politician, from a rich family,
who implemented limited
philanthropic measures at
home, while ensuring that the
monarchy and the rich got
essentially what they wanted
and retained their position of
privilege and wealth. He also
made sure that the UK's
imperialist adventures in the world
went forward apace, buying the Suez
Canal and declaring Queen Victoria
Empress of lndia. Similarities
with our current Prime
Minister are there for all
to see. I

Secret policeman: BBC
rcpofierMaïþDaþ joined.
tbe force undcrcouet



-Y

tt

from a Class B to Class C drug
my initial reaction was one of
surprise and pleasure. Here
amongst the raft of attacks on
civil liberties was finally a con-
cession to an appeal from the
left. Maybe the drug could have
been legalised altogether but at
least the police would no longer
be able to ârrest young black
men for possession of the drug.
Alan Travis of The Guardian
wrote two years ago when the
announcement was made, 'The
police lose the power to arrest
the 90,000 people a year who
are currently charged with pos-
session offences... Suspicion of
cannabis possession will no
longer be grounds for police stop
and search, a Home Office
spokesman said."

Since that announcement in
October 2001 the government
have delayed and put the pro-
posal back for two years. Then
they started to retract. A further
ânnouncement was made. Now
there would only be a 'presump-
tion' against arrest 'except where
public order is at risk or where
children are vulnerable'. It is
laughable to imagine how the
drug could cause a risk to public
order and the announcement
also failed to recognise that40Y"
of British schoolchildren have
tried the drug.

The reason for the change is
that the guidance for implemen-
tation of this new law (like
everything else that this Home
Secretary does) is led entirely by
the Association of Chief Police
Officers (ACPO). The Govern-
ment in making this bill have

not considered the public but
only the police. Sir John Stevens,
the Commissioner, welcomed
the bill to free up time for his of-
ficers. ACPO also wanted to
retain the power to arrest, and
harass. The police hate the idea
of youth being free to smoke
and suggested it be an offence to
blow smoke in an officers face.
This ha3 been extended under
the new ACPO guidance and the
police will be able to arrest for
'aggravating factors, such as
smoking in public; for repeat of-
fenders; and where there is a

fear of public disorder. Juveniles
will be dealt with under the
Crime and Disorder Act 1,998
and will be arrested and given a

formal warning, which seems
more discriminatory against
juveniles.

The obvious conclusion from
this guidance is that possession
of a Class C drug must become
an arrestable offence and so that
provision is contained in the
Criminal Justice Bill currentlY
under debate. The uPshot is that
when considering the evidence
for the reason to arrest our

client, we shall still read in the
officer's notebooks the hack-
neyed phrase 'I smelt Cannabis'.

This law will be worse than
before as the public will believe
it is legal and the police will
retain more sophisticated discre-
tion.'We know that the rate of
police stops against black people
in comparison to white people is
increasing. The McPherson In-
quiry showed that stop and
searches for drugs increased
threefold between 1990 to 1997.
This law will not stop the trend.
O Matt Foot

n June this year the govern-
ment released its much-her-
alded paper detailing its
proposals to deal with do-

mestic violence. It never ceases to
surprise that in 2003 such an
issue still has to be'heralded"
and requires a specific response.
EvenTbe Sunhad to remind
their readers that it's not okay to
physically abuse those in your
domestic situation, but followed
up with a favourite pastime of
the tabloids by naming and
shaming. Offençes against the
person (such âs common assault,
ABH and GBH) are a crime who-
ever they are committed against
but, arguabl¡ in cases of domes-
tic violence those crimes are
worse. They involve a fundamen-
tal breach of trust.

A crime of dishonesty involv-
ing a breach of trust immediately
attracts a longer and harsher sen-
tence. Not so with domestic vio-
lence so all credit to the
government in recognising there
has been a pitiful response from
those with the authority to pre-
vent domestic violence.

The government are right to
tackle the issue head on - the
alarming number of women
killed by their partners testifies to
that aione. However the propos-
als make for sad reading. The
main thrust is that further crimi-
nalisation is the answer. Harsher
sentences and more prosecutions.
Alarmingl¡ the cost analysis at
appendix D states that it will be

cheaper to push more work the
way of the criminal courts rather
than work on improving access

to civil courts, injunctions and
enforcement of breaches of civil
orders. Rather than helping vic-
tims of domestic violence this ap-
proach will only result in fewer
victims seeking help.

Prison doesn't work.'Working
as a volunteer for a women's
legal advice line, an alarming
number of calls are from women
who have called the police and
then don't want to proceed with
charges. This is not always be-
cause of fear. In the majority of
cases it is due to economic and
family considerations. Fathers
who had been contributing finan-
cially would find themselves out
of a job and then potentially un-
employable with their convic-
tions for violence. Most people
just want the violence to stop.
Judges must also be called to ac-
count for lower sentences when
the victim involved is a partner
or relative. But will prison or
criminal convictions really act as

a deterrent and prevent further
domestic violence?

In New Zealand offenders are
sentenced to domestic violence
intervention programmes - if
they complete them they don't
have to go to prison. In !Øashing-
ton DC, perpetrators are able to
enter a guilty plea, sentence is ad-
journed, if they then complete a
similar anger manâgement course
the plea is withdrawn and so
there is no conviction. The
victim, current and future (no
register of offenders is going to
stop people from choosing who
they go out with), is hopefully
saved from similar behaviour in

the futu¡e. There is not enough
data to assess the impact of these
programmes ât the moment. But
surely they are likely to be more
effective than locking someone
up and making them more angry
and hopeless.

There are many reasons for
not wanting to go to the police.
They include previously negative
experiences; "it's only a domestic
affair we won't intervene", or
racism. Sometimes clients are
unsure of their immigration
status and would not dream of
going to the police. Others
simply feel uncomfortable about
'grassing' on someone and poten-
tially being seen to have caused
their imprisonment.

In contrast, however, people
have felt able to access the civil
courts and obtain an injunction
to prevent further abuse. The re-
spondents to those applications
often cease their behaviour, they
are often embarrassed in a way
that they aren't on being 'nicked
by the police'.

Sadly enforcement of these

ince they first arrived in
Britain in the fifteenth

,. and sixteenth centuries
Gypsies and Travellers

have faced persecution and dis-
crimination. Obviously things
have moved on somewhat since
the time when to be a Gypsy in
itself was a capital offence, but
Travellers still find themselves in
a position where, for example,
young Johnny Delaney could be

Travellers suffer
more'humbug'

orders is rather like a lottery and
to really be effective the govern-
ment needs to work on better en-
forcement mechanisms. Their
sentencing powers should be
widened to allow for attendance
at domestic violence intervention
programmes. Judges require
clearer and more sensitive train-
ing about the issues surrounding
domestic violence. Breaches of in-
junctions should be treated with
the severity they require. Domes-
tic violence cân not be seen as a
low priority.

Any new legislation will only
be as good as those who enforce
it. More effective enforcement of
current measures coupled with
wider and more sensitive sentenc-
ing powers in the courts is what
is required. If the only option is
harsher and longer terms of im-
prisonment the worry is that
people who have previously had
the courage to go to the courts
for assistance to'make it stop'
will be utterly deterred.
O Rebekah Wilson, volunteer
at Rights of Women

recently beaten to death in
Ellesmere Port apparently merely
Íor being a Traveller.

After the closure of commons
and the progressive loss of or
closing off of traditional stop-
ping places, the government
finally acted by introducing the
Caravan Sites Act 1968 (via a
private members' bill sponsored
by Eric Lubbock, MP - now
Lord Avebury and still at the
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I The European Court of Human
Rights in Strasbourg rule that the
UK breached Patrick Finucane's
right to life, in failing to carry out
an effect¡ve inquiry into
allegations that the securìty
services colluded in the Belfast
solicitor's killing 14 years ago.

3 Of 1,500 public bodies that re-
sponded to a survey by the Com-
mìssion for Racial Equality (CRE),
a third have yet to implement new
race equal¡ty obligations such as
workforce representation, service
user and employee satisfaction,
with the NHS the worst offender,

l5ln three separate
consultat¡on documents, Lord
Falconer sets out a new judicial
appointments system based on
openness and transparency.
It will be set up by an
independent panel comprising
the department's permanent

secretary, a senior judge, a
senior executive from outside
the law and an indePendent
assessor. Five members w¡ll be
judges, five lawYers and five lay
members.

l7 A football fan who used the
word "Paki" in a terrace chant
was banned from all
Premiership and Nationwide
League grounds for three years
The fan had been acquitted of
racist chanting by a magìstrate
in January. But the CPS

appealed and two High Court
judges ordered the fan to be
convicted and sent the case
back to the Magistrates Court.
He was also fined and ordered
to pay costs.

l8 Children's charities warn that
Government proposals to tackle
anti-social behaviour amount to
a nationwide curfew of children
under 16 that would breach
human rights law, They argue
the Anti-Social Behaviour Bill,
which received its second

reading in the House of Lords,
would al¡enate young people
from their community and make
them the scapegoats for local
disputes and unrest.

The policc hatc the idca of voungstcrs being fizc to stnt¡kc cannr'tbis.
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) forefront of campaigns for Trav-
ellers) which made it a duty on
local authorities to provide sites
for Travellers. Despite the failure
of many councils to comply with
this duty a basic network of sites
was beginning to take shape
when the then Conservative
Government repealed the duty in
the Criminal Justice and Public
Order Act 1,994.Their ostensible
reasoning was that, from now
on, Travellers should provide
their own sites by buying land
and obtaining planning permis-
sion. Flowever, since 1994, it has
remained enormously difficult
for Travellers to get permission
for a site. It is estimated that
80% of applications from Trav-
ellers are refused by the local
planning authority as compared
wtth 20'/" of refusals for settled
people. The 1994 Act also
strengthened police powers of
eviction which had first been put
in place in 7986. When police
powers were first introduced,
trespass was made a potentially
criminal offence for the first time
in the UK, thus began the process
of defining the very way of life of
Travellers as a'problem'.

The 1,994 Act powers (con-
tained within sections 61, U 62
of the Act) allowed the police to
move on Travellers from a spe-
cific piece of land if the
landowner had taken reasonable
steps beforehand to ask them to
leave and one of three criteria
were met (damage to land; or,
threatening or abusive behav-
iour; or the presence of six or
more vehicles). Since three cara-
vans and three towing vehicles
(for example) amounted to six
vehicles, this criteria in itself is
usually sufficient to cover most
encampments.

The Travellers' Advice Team
was set up in 1995 as a direct re-
sponse to the disastrous effect of
the 1,994 Act on Travellers. On
the one hand, those Travellers
who could afford land found it
extraordinarily difficult to get
permission for their site. On the
other hand, Travellers who had
no âuthorised place were
hounded from pillar to post by
the use of the new eviction
powers (section 77 was the rele-
vant provision for local authori-
ties). Our experience of the use
of the police powers is regularly
negative. The powers, when used
'correctly', are 'draconic' (not my
words but those of Lord Justice
Sedley). F{owever we meet all the
time with cases where the police
appear to be using the powers
unlawfully. For example by not
ensuring that the landowner has
given a proper (or any) notice to
leave or by failing to have regard
to the guidance on the use of the
powers from the Association of
Chief Police Officers, which
states that welfare considerations
must be taken into account. It
may surprise you to know that
we often end up strongly advis-
ing our clients to leave even
when we think the law is not
being properly applied by the
police. This is because very short
deadlines to leave are given by
the police, ranging from "now"
(in many cases) to two hours. 'We

face almost impossible hurdles in
attempting to obtain ân iniunc-
tion preventing the eviction
within that timespan. Therefore,
unless we can persuade the police
to back down by means of nego-
tiation, our clients are faced with
the possibility of arrest and im-
poundment of their homes,
unless they leave by the deadline.

Out of hundreds of cases, I can
only recall two where the Trav-
elle¡s stood their ground (and
were duly arrested).

An attempt to have the police
powers declared incompatible
within the terms of the Human
Rights Act 1998 in themselves
was unsuccessful because, ulti-
matel¡ the police must bring the
matter before a mâgistrates'
court to confirm the eviction. In
my opinion, this is an entirely
unrealistic decision that takes no
account of the position on the
ground. If you could get a court
hearing to air your grievances
but faced arrest and loss of your
home before you could get there,
what would you do?

In 7994 the then Labour op-
position completely opposed the
Tory proposals. Indeed Lord
Irvine stated that the Tory pro-
posals were 'humbug', hiding
their real desire: to destroy their
way of life. Despite being in
power since L997,Labour has
continued the 'humbug'. Re-
cently the government has pro-
fessed the importance of making
the link between unauthorised
encâmpments and the provision
of sites.

Now they have taken the first
tentative step forward in that di-
rection and potentially worsened
an already catastrophic situation.
Just to add injury to insult, the
government have tacked on their
new police eviction powers to the
Anti-Social Behaviour Bill. At
least this brings their philosophi-
cal position into the open - ap-
parently being a nomad is þer se

anti-social.
Under the new proposals all

the previous criteria are thrown
out of the window and a new
central criteria is introduced - if

Feltham inquiry

the police can direct you to an
available pitch on a 'relevant'
cafavan site (run by a local au-
thority or registered social land-
lord such as a housing
association), then, unless you go
there, you will be effectively
banned from all land within the
area oÍ that local authority for
the nexr three months. It will be
an offence to stop on land in that
local authority arca for that
period unless you go to the indi-
cated caravan site.

How on ea¡th will this work?
Understandably local authorities
usually have policies for the
allocation of the much sought
after vacancies on official sites.
fue these policies to be

overridden to the detriment of all

those on the waiting list? How
are the police going to know
about vacancies?

The second, and much more
devastating question is, how will
Travellers challenge the incorrect
use of this sweeping power?
What if, for example. there is not
actually a pitch available or that
pitches offered are totally unsuit-
able (e.g. by splitting up a family
by directing them to different
sites)? Given the very same short
deadlines mentioned above the
Travellers will face the same
dilemma of risking arrest and
loss of their vehicles in order to
get as far as putting their case to
â court. In our experience they
will not do this. Alternativel¡
they face an effective ban from

that local authority area for three
months thus potentially destroy-
ing the often laborious work sur-
rounding getting the children in
local schools, getting linked in
with local healthcare services etc.

Travellers, of all the ethnic
minority communities in Britain,
have the lowest life expectancy,
the highest infant mortality rate
and the worst educational per-
formance. Now the Labour Gov-
efnment threâten to worsen an
already disastrous situation...
and provide no realistic legal re-
dress for the victims. I think our
clients rnight like to dig a big
grave... and bury the Human
Rights Act in it.
O Ghris Johnson, Gommunity
Law Partnership

¡ir:x,,tt,i.uririive Law Lords have ruled
i¡.,i1, ,,,,,* that Home Secretary
i,iiiiiill"'"* David Blunkett must set
liii¡iii up an independent public
inquiry into the death of Zahid,
Mubarek at the hands of a racist
thug in their shared prison cell.

Blunkett had breached
Zahid's right to life by refusing
to order an inquiry. The decision
comes after a lengthy legal battle
by the Mubarek family. The 19-
year-old, a first-time prisoner
serving three months at Feltham
young offender institution in
west London, was fatally injured
by skinhead Robert Stewart on
21st March 2000, the day he
was to be released.

A prison officer had earlier
warned colleagues that Stewart,
also 19, who had a cross and
"RlP"tattooed on his forehead
and a Ku Klux Klan sign on his
cell notice board, was a "very
dangerous individual". After
being placed in a cell with
Mubarek, Stewart battered the
teenâger into a coma with a
wooden table leg. He died of
brain damage a week later.

After the attack Stewart drew
a large swastika on his cell wall
with the heel of his rubber shoe.
Above it he wrote "Just killed
me padmate", and below "RIP".

Stewart, who was later con-
victed of Mubarek's murder, had
a long record of previous of-
fences, many apparently racially
motivated, and had been impli-
cated in violence, damage to
prlson property, escape attempts,
hostage holding and threats to
other inmates and prison staff
while in custody.

After his death Zahid's par-
ents asked the Home Office to
hold a public inquir¡ but were
refused. A High Court judge
ruled that the refusal was a
breach of the European Conven-
tion on Human Rights, which
guârantees the right to life, but
this decision was later over-
turned by three Cou¡t of Appeal
judges, headed by Lord ì7oolf,
the Lord Chief Justice.

The High Court's verdict was
restored on 15th October when
the Law Lords ruled unani-
mously that the State was under
a duty not only to ensure a pris-
oner's right to life was protected,
but also to investigate publicly
the death of an inmate due to
failures of the prison system.

The family's solicitor, Dan
Rubinstein, said: "Just as the
death of Stephen Lawrence
proved a wake-up call for the
police, we hope Zahid's death
will prove to be a wake-up call
for the Prison Service.

'\ùle hope for a radical re-ex-
amination of Prison Service poli-
cies and practices.'!le hope that
the public inquiry will get the
answers the family are still wait-
ing for."

The prison's director general
apologised to the dead youth's
parents. An internal inquiry
identified shortcomings at
Feltham and made 26 recorn-
mendations for change. The
Commission for Racial Equality
held its own inquiry into the in-
cident, largely in private, and
made a finding of race discrimi-
nâtion against the Prison Service.
O Ashok Akanani
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2l The National Union of
Teachers announces a legal
challenge to the government
over rules which will allow faith
schools to discriminate against
gay teachers. The NUT seeks a
judicial review of regulations
ìmplementing an EU directive

which the union believes
breaches European law and the
human rights act.

29 The former M15 officer
Davìd Shayle¡ loses an appeal
against his convìction under
the Official Secrets Act for
passing classified information
and documents to the press.
He argued that his trial at the
Old Bailey, where he defended

himself, was unfair because the
judge restîicted his questioning
of M15 officers, He also had to
disclose in advance questions
he planned to ask witnesses ìn
cross-examination.

5 An lndonesian army general
is found guìlty of crimes against
humanlty during the East Timor
independence referendum ¡n

1999 and jailed for three years ,

ending a series of court cases
which rights groups had largely
regarded as a whitewash. Major

General Adam Damiri was
regional commander at the time
of the violence, and is the most
senior general to be tried,

8 The government announces
that it would the familìes of those
killed by the Omagh bomb give
them the remaining f800,000
they need to sue the five men
they believe masterminded the
atrocity.

8 TUC called for a legal
maxìmum for workplace
temperatures. Current
legislation sets a minimum
temperature below which no-
one should have to work. But
there is no equivalent for when it
gets too hot.
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atalie Evans and Lor-
raine Hadley had un-
dergone in vitro
fertilization (IVF)

treatment with their respective
partners from whom each subse-
quently separated and with
whom neither had any continu-
ing relationship. In each case
there remained in existence em-
bryos created from the gametes
of each claimant and her former
partner. The former partners of
the claimants had withdrawn
their consent to the use of the
embryos in IVF treatment. The
consequences of this situation
were devastating for both
claimants but in particular for
Natalie Evans who, as a young
cancer victim, was unable to
produce any further embryos.

The Human Fertilisation and
Embryology Act 1990 (the Act)
regulates certain forms of fertility
treâtment, including IVF, the stor-
age of gametes, and the creation,
storage and use of human em-
bryos outside the body for treat-
ment services or research. The
two most important principles
under the Act are: the welfare of
any children born by treatment
under its provisions; and the re-
quirement of consent from those
participating in the treatment
under its provisions. Schedule 3
governs storage of and consent to
the use of embryos. Under this,
embryos must be destroyed unless
both parties consent to their con-
tinued storage and use. Consent
can be withdrawn at any time
until "use."

This case was the first time
the consent provisions under the

25 Tommy Sheridan of the
Scottish Socialist Party sent to
jail for seven days after he
refused to pay a fine imposed
for his role in an anti-Trident
demonstration at Faslane naval
base, during a protest ln
Felsruary 2002 .
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Human r¡ghts and embyros Lords help us
Act had been subject to a full-
blown HRA challenge. Relying
on Articles 2, 8, 12 and 14 the
claimants argued that Schedule 3
failed to accord the embryos a
right to life, constituted an un-
necessary interference with their
respect for private and/or family
life, failed to secure their right to
found a family and permitted
discrimination.

Relying on Article 2, the
claimants argued that although
an embryo is not a human life, it
has a sufficiently "special" status
to attrâct a "qualified" right to
life. Two aspects of that limited,
qualified right were: to continue
in being whilst one or other of
the gamete providers wished;
and to be available for implanta-
tion if its mother wished. The
Judge rejected this argument. Al-
though there are no direct au-
thorities on the point relating to
embryos, there are authorities
that state that a foetus, at what-
ever stage of its development,
has no existence independent of
its mother (Re F (in utero)
[1988] Fam. t22 and Paton v
UK (1980) 3 EHRR 408). The
Judge concluded that if a foetus
has no right to life an embryo
could have no such right and
that Article 2 was accordingly
not engaged.

Under Article 8, the claimants
maintained that the Act inter-
fered with their right to privacy
and family life. The Judge found
that Article 8 was engaged as a
result of the claimants having
participated in the consensual
process of IVF treatment, includ-
ing the consensual creation and

12fhe Home Office announces
that phone companies and
ìnternet service providers will be
asked to stockpile customer
records for up to 12 months so
that they can be accessed bY

law enforcement and other
publìc bodies,desPite Protests

storage of the embryos. He also
found that Schedule 3 of the Act,
which permitted the claimants'
former partners to refuse to
allow them âccess to the em-
bryos for the purpose of transfer
into them, amounted to an inter-
ference with their Article 8

rights. However, the Judge ruled
that the interference was neces-
sary to protect the rights of all
four gamete providers and pro-
portionâte. He states, at para-
graph249, "In my judgment,
this is pre-eminently an area in
which it is for Parliament to leg-
islate, and in relation to which a
generous margin of appreciation
is appropriate. I am satisfied that
a regime of treatment based on
the twin pillars of consent and
the interests of the unborn child
is an entirely râtional and appro-
priate foundation for the legisla-
tion, the more so when the Act
itself is the product of a report of
the quality of 'Warnock, followed
by extensive consultation, a
'White Paper and careful Parlia-
mentary scrutiny."

The Judge ruled that A¡ticle
12, the right to marry and found
a family was not engaged; alter-
nativel¡ for the same reasons
given in relation to futicle 8,
that it was not breached.

As regards Article 14, the dis-
crimination alleged was not ad-
dressed to any disproportionate
enjoyment by men (as against
women) of their rights and free-
doms set out in the Convention.
Using Article 14, the claimants
set out to compare their position
with that of "healthy" women
who conceive naturally and who

l2 Demonstrators against the
London arms fair were gìven
permission for a full hìgh court
hearing into the legality of the
police's use of anti{errorist
legislation to arrest and stop
and search protesters, The
application for judicial review

enjoy Convention rights which
protect their embryos and them-
selves. The rights identified were
those under futicles 3, 5, 8 and
1,2.The claimants argued that
they suffered discrimination in
that their position compared un-
favourably with that of healthy
\À/omen who were able to con-
ceive naturally and therefore
protect their own rights and
those of their embryos. They
stated that there are real differ-
ences between women wht¡ can
conceive naturally and those
who cannot; the withdrawal of
consent in the former group,
healthy women, post conception
would be impossible whereas
Parliament would allow with-
drawal of consent in the latter
group, IVF women. The women
claimed that this could not be
justified whatever the public
policy arguments. The Judge did
not âgree with this contention
and he found that there was no

was made by Liberty. At least
two of the 144 people arrested
were detained under the
Terrorism Act 2000. David
Blunketl and London mayor Ken
Livingstone asked Scotland
yard to explain why public order
acts Were not used instead.

true analogy between the com-
plaint and the chosen compara-
tor. A woman who has fallen
pregnant naturâlly is in a differ-
ent position to an IVF patient
awaiting embryo implantation,
the Judge claimed, and that ac-
cordingly there was no breach of
Article 14.

The Judge found that both
Ms Evans and her former part-
ner had embarked on the IVF
treatment in good faith on the
basis that their relationship
would endure. However, it did
not. In the changed circum-
stances of separation the Judge
ruled "it would be quite in-
equitable not to allow either
party to change their mind and
withdraw consent to treâtment."

Lorraine Hadley challenged
the word "use" in Schedule 3 of
the Act by trying to persuade the
Court that it should not be given
a literal interpretation. She
claimed that the wo¡d was not

22The Annual Report from the
Disability Rights Commission
(DRC)claims gaps in UK law
are providing a "licence to
discrlminate" against dìsabled
people and called for changes
in the law to allow disabled
people to challenge

restricted to the act of implant-
ing the embryos but also in-
cluded other aspects of the
process, for instance, selection
and examination, and as a result
her partner was not in a position
to withdraw his consent. The
Judge found that the word "use"
can only mean the implanting of
the embryo into the female pa-
tient undergoing IVF.

As in many human tragedies
involving disputes between indi-
viduals, in this case the tragedy
being that the relationship be-
tween each \À/omen and her
former partner had deteriorated
to such a position that both men
felt unable to accept the women's
promises that if they were al-
lowed to continue the IVF treat-
ment and it proved to be
successful, they would not seek
support, emotionâl or financial,
from them, the Courts are called
upon to resolve the issues.
O Glairc Bostock

discrimination they faced on
public transport and if they had
certain medical conditions,
including HIV and cancer.
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attack on trade union rights is
left to a small Old Labour band
in the House of Lords.

The attack stems from the
government's victory over the
Fire Brigades Union last winter.
Instead of savouring its victory
and leaving the matter there, the
government insisted on proceed-
ing with a fire services bill that
pretends not to limit the fire-
fighters'right to strike, but
threatens precisely that.

The bill is a sloppy piece of
work whose gaps have been con-
sistently exposed by three trade
union musketeers: Lord Mc-
Carth¡ Baroness Turner and
Lord lledderburn. Government
ministers in the Lords have been
consistently irritated by the de-
termined tâctics of the muske-
teers, who insist on simple
ânswers to simple questions and
carry on asking those questions
late into the night.

The latest contest, ignored by
the parliamentary press lobby
since it involves fundamental
union liberties, was on Monday
6th October. Lord'lledde¡burn
moved an amendment to ensure
that the firefighters'right to
strike should not be hampered
by a distinction made tn 1979 by
the court of appeal. It distin-
guished berween industrial
action backed by a ballot that in-
duces a breach of contfact,
where the union is protected
from being sued, and industrial
action backed by a ballot that in-

29 Patricia Hewitt, industry
secretary, promises new laws to
make it legalto expel BNP
act¡vists from trade unions. The
crackdown on race hate will be
included in a new employment
act, expected in the Queen's
speech in November, She also

duces a breach of statutory duty
and is not so protected.

Since the bill creates new
statutory duties for firefighters
and fire authorities, surely it
should protect industrial action
supported by a ballot that in-
duces a breach of statutory duty.
The point is relatively simple
and, for the union, crucial. Yet it
seems beyond the intellectual ca-
pacity of ministers in the Lords,
notably Lord Bassam.

Opposing the'Wedderburn
amendment, Bassam told their
lordships: "This would single
out the firefighters to be treated
differently from other groups of
workers, which in our view
would be equally unfair". Lord
'Wedderburn pointed out that it
was the bill that was treating
firefighters differentl¡ by impos-
ing on their union an extra liabil-
ity. Bassam's objection, he
concluded, "is all claptrap which
would not pâss an entrance ex-
amination, let alone a first year
paper". Bassam had no reply.

Either ministers do not under-
stand what lü/edderburn called
"the simplest possible point", or,
more probabl¡ the government
has plans to allow unions to be
sued for public sector strikes.
Either wa¡ the three musketeers
plan to divide the Lords on the
bill's third reading. Labour peers
need to be there to defend the
most basic freedoms at least as
energetically as the Labour and
Liberal MPs who created the
unions' immunities nearly a
hundred years ago.
O Paul Foot
First published in The Guardian

promised to look again at
whether the law should be
changed to prevent employers
from sacking striking workers,
but refused to give a binding
commìtment,
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,, . ord Hutton is now left
:" ì with over a thousand
: : pâges of documents and

' 24 days of oral testimony
to consider as he draws his final
conclusions into the circum-
stances surrounding the death of
Dr Kelly. At the heart of the in-
quiry lay two overriding ques-
tions. Firstl¡ to what extent was
Andrew Gilligan's claim, suppos-
edly based on conversations with
Dr Kell¡ that the Government ac-
tively intervened in the drafting of
September dossier in order to 'sex
it up', true. Secondl¡ who was re-
sponsible for the treatment of Dr
Kelly after he macle himself
known as the probable source of
Gilligan's stories ancl to what
extent did this treatment lead him
to take his own life.

Throughout the inquiry
Downing Street stated that final
responsibility for the content of
the dossier lay with the joint in-
telligence committee (JlC) a posi-
tion that was upheld by the
committee's chair John Scarlett.
Alastair Campbell told the in-
quiry that the government did no
more than "setting out the facts
on Iraq's nøMD". Though Godric
Smith, Blair's official spokesman,
did concede that there was "inter-
face between the intelligence pro-
fessionals and the presentational
professionals" as the dossier went
through a number of drafts
before its publication. Mr'lf, a

civil servant with the Counter-
Proliferation Arms Control De-
partment, saw this relationship in
slightly different terms when he
told the inquiry that "there was a

perception that the dossier had
been ronnd the houses several
times... to try to find a form of
words which woulcl strengthen
certair.r political objectives ".

#

r

tvveen one and two years"
One of th. key .ú"r!.s in the

dossier was made when Ionathan
Powell, the prime minister's chief
of staff, raised doubts to Camp-
bell and Scarlett concerning the
stâtement that "Saddam is pre-
pared to use chemical and bio-
logical weapons if he believes his
regime is under threat", so fun-
damentally undermining the gov-
ernment's justification for a
pre-emptive attack. Powell com-
municated his concerns on 19th
September and the paragraph
was dropped before final publi-
cation five days later.

Central to the Governmeni's
dispute with the BBC was Gilli-
gant assertion ontheToday pro-
gramme that Downing Street had
inserted the now infamous '45
minute'claim against the wishes
of the intelligence services. The
prime minister's foreword to the
dossier clearly and unambigu-
ously stated that llMD could
"be ready to be used within 45
minutes of an order to use
them". Geoff Hoon attempted to
blame the press for the subse-
quent conclusion that Baghclad's
ability to deploy chemical and bi-
ological weapons in 45 minutes
applied to strategic weapons
rather than battlefield ones. If
this was the case then the govern-
ment made little attempt to chal-
lenge this fundamental
misunderstanding. Hoon limply
argued that there was little point
in attemptlng to change miscon-
ceptions, âs the press never cor-
rected things anyway!

lf Hutton finds rhar ultimate
responsibility for drafting the
September dossier lay with the
fIC and in light of what we now
know abor,rt the non-existence of
any rü/MDs in Irtrq, there must

be some serious concems about
the workir-rg practices and
methodology of rhe security ser-
vices. In the United States, the
CIA, after a lengthy Senate inves-
tigation, is to be severely criticised
by a report into the quality of in-
telligence gathered by the service
on Iraq's weapons programme.
No such scrutiny of the workings
of the security services exists in
this country. Nevertheless the in-
quiry has cast some rare light on
their practices and post-Hutton
they should not be allowed to
scuttle back under their rocks.

If the government is likely to
escâpe censure for its part in the
drafting of the dossier it is un-
likely to be so lucky in its subse-
quent treatment of Dr Kelly and
indeed there was considerable clis-
agreement within the govermnerìt
and between Downing Street and
Whitehall over who was ulti-
mately responsible.

The Government's reactiolì to
Gilligan's stories was, to quote
Downir-rg Street spokesman Tom
Kell¡ to embark on "a game of
chicken" with the BBC over his
source. Alastair Campbell re-
vealed, in extracts from his diar¡
that the initial reaction to Dr
I(elly coming forward as the pos-
sible source "was to throw the
book at him". Campbell related
extensive correspondence with
Geoff Hoon over how best to
deal witl.r I(elly, a version of
events strongly at odds with the
Defence Secretary's, who claimed
that he was only marginally in-
volved in the whole process.

Their initial instincts wer..e tem-
pered by !Øhitehall calls fo¡ ¡e-
straillt out of lespect fol the fact
that Dl I(elly had vo|"rnteercd
hirnself as the possible soLrrce.
Incleed Richard Hatfield, the

Head of Personnel at the MoD,
later told the inquiry that I(elly
was not likely to face disciplinary
action and wâs not in breach of
the Official Secrets Act. Further-
more Kelly woulcl be invaluable
in the war of words with the BBC
if he could be persuaded to dis-
tance himself frorn Gilligan's
story. This did not stop some
elements in Downirg Street and'!lhitehall 

frorn srnearing Dr Kelly
as 'a show off', 'an eccentric' and
'a'Walter Mitty character'.

Jonathan Powell, the Downing
Street director of communica-
tions, revealed that he was con-
cerned that to know the source
and not tell the Foreign Affairs
Select Committee and so make it
public, would smack of a cover
up. There was also a general ac-
ceptance by all parties, including
I(elly himsel( that it was only a
mâtter of time before his name
entered the public domain. On
the very last day of the inquiry Sir
I(evin Tebbit, the permanent sec-
retary to the MoD, told Hutton,
in contradiction to Blair's own ac-
count, that far from being un-
aware of the narning strategy thât
exposed Dr Kelly name to the
press, the Prine Minister chaired
the key meeting where the strat-
egy was finelised. The rneeting
approved â ratller r-rovel parlour
game, in which lobby journalists
were issued with a question and
ânswer bliefing paper giving out
more details concelning Dr
I(elly's identity. Those clever
enough to guess correctly had the
uame confinned.

The inquiry is unlikely to find
that the Govemment wilfully mis-
lcacl the British people over irs
reâsorls for war; but rather that it
twisted, spr.rn and manipulated
the evidence rhâr was available to

suit its own ends. This would vin-
clicate the central thrust of
Andrew Gilligan's accusation that
the September Dossier was to
some extent 'sexed up' by Down-
ing Street. It is likely however to
suffer greater fallout from irs
treatment of Dr Kelly. James
Dingemans QC, counsel for the
inquir¡ raised the possibility that
the naming process was in fact
unlawful and the Government
was in b¡each of its duty of care
to Dr Kelly. Furthermore, Dinge-
mans raising the possibility that
Dr Kelly's family could institute
an actiorl against the government
for breach of his Article 8 rights.

Nevertheless the Government
should survive Huttont final
report largely intact; Campbell
has gone alreacly and only Geoff
Hoon's position is likely to be
called into question. His version
of events are at odds with Down-
ing Street's and the Covernrnent is
badly in need of a scape-goat. The
length of his sabbatical will prob-
ably depend on the grace with
which he falls on his sword.

The inquiry has been kind to
Blair, it has distanced him from
the initial anger that followed the
ânnouncement of Dr I(elly's
death. He was going to show that
he did not personally have blood
on his hands even if it was going
to take a full public inquiry to
prove it. Post-Hutton calls for a
proper judicial invesrigation into
why we wellt to war with lraq are
now likely to go unheard. It was
inevitable that Hutton would
touch upon the Government's
prepalation and justification for
war but equally tnuch was left
uncovered. Such an inquiry
would not be as kir.rd to Blair as
he believes history is going to be.
O Andy Eaton
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Lauryers or
informers?

l
o
O r',:i;,' ,,,,' ;"-ttt lawyers are now

,,,r]::i: . obliged to report their

il' ,,..::..:," ' clients for any suspected
i..,i'i i tax irregularities to the
National Criminal Intelligence
Service (NCIS) under the Pro-
ceeds of Crime Act, which came
into force earlier this year. The
Act makes it a criminal offence if
a person is involved in an
arrangement that might facilitate
"the acquisition, retention, use
or control of criminal property...
by any person".

Barristers and solicitors risk
committing an offence under the
new Act if they fail to make a

report to NCIS if they suspect
that assets disclosed by a client
are the result of tax evasion or
benefit fraud. Even if a client has
been acquitted in criminal pro-
ceedings, a solicitor will still be
required to report a client if he
or she suspects that family assets
may have an improper source.
The NCIS will then be able to
take civil proceedings, with a re-
duced burden of proof, and
thereby secure the colrviction
they may have not been able t<r

secure in criminal proceedings.
In a recent family case judg-

ment, Dame Elisabeth Butler
Sloss, President of the Family Di-
vision, ruled that solicitors were
entitled to inform their clienr or
their oppor-rent that a report hâs
been made. She also confirmed
that the Act applied to all 'crin.ri-
rral property" whether this in-
volves f10 pounds or one
r¡illion pounds.
O Monika Pirani

.IîL¡i ()f

õ
l
I

o

ô-
.9
L

, spun an
lated

d

to be too weak and 'capable of'
was replaced with a more definite
'could'. Similarly earlier draft as-
sessments over the development
of an Iraqi nuclear \Meapons pro-
gramme, stated that Iraq were
unlikely to be able to develop a

nuclear weapon whilst sanctions
remained in place and even upon
lifting of sânctions the draft
claimed, "we assess that Iraq
would need at least five years to
produce a weapon". Campbell, in
a memo to John Scarlett about
how the 'nuclear issue' was being
handled, suggested that the word-
ing of an earlier assessment of
threat be used. In a further
memo, Campbell suggested "in
these circumstances, the JIC as-
sessed in early 2002 that they
could produce nuclear weâpons
in between one and two years".
The final dossier said, "Iraq could
produce a nucleat weapon in be-

The inquiry heard a number of
examples of how this search for
'a form of words' saw the dossier
changed over a series of drafts in
order to sharpen the case for war.
Earlier drafts of the document
had been entitled 'Iraq's pro-
gramme for'WMD'. The pub-
lishecl dossier was called 'Iraq's
'Weapons of Mass Destruction', a

significant shift in emphasis from
a 'possible to actual' threat. Simi-
larly an earlier draft's reference
that lraq's programme did not
represent a real threat to London
was dropped and detail that mili-
tary bases in Cyprus were in
range of Iraq missiles was added
to heighten perceived danger to
the UK.

Alistair Campbell personally
made a number of interventions.
The statement that dual use facili-
ties were 'capable of' being used
to produce ìlMDs was deemed

2 A new law allowìng for
prosecut¡on for crimes
"motivated by sectarlan hatred"
announced by Northern lreland
secretary, Paul Murphy.
The law should be in place by
early next year.

l3 A Law Society report urges
the Government to act urgently
to avert a growlng crisis in the
legal aid system, Nearly one in
four offices doing family-law
legal aid work dropped out of
the scheme between January
2000 and June 2003

13 Top civil servant at the
Ministry of Defence, Sir Kevin
Tebbit, tells the Hutton inquirY

that the keY PolicY decisions
whlch led to the unmasking of

David KellY were taken at a

Downìng Street meeting chaired

by Tony Blair

l6 Five law lords reject attempt
to establlsh that a riqht exists
under English law lo sue for
invasion ol privacy. They upheld
a CourL of Appeal decision that
a woman should receive no
damages for a slrip_search while
visiting Armley prison.

l7 The Government confìrms
that arms control laws would
stop short of regulating the
activities of British arms dealers
operating abroad, despìte a
man¡festo commitment to extend
laws to cover arms dealers
'wherever they are located"

17 The BNP sank to third place
in a council bye-electlon in the
Lancashire town of Lanehead,
losing more ïhan 40% of its vote
The Lib Dems were the winners,

2O Winston Silcott is released
from prison after l8 years. His
conviction for the murder of PC
Blakelock at the Broadwater
Farm riots in 1985 was quashed
but he remaìned in jaìl for a
murder, which he claims was
self-defence.

2¿l llome Secretary David
Blunkett announces that 15,000
asylum seekers' families, who
have been waiting more than
three years for a declsion, are to
be allowed to live and work in
Britain
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North Londoner Roger Sylvester died in police custody ¡n 1999.
This month an inquest jury unanimously returned an unlawful
killing verdict. We spoke to the co-directors of campaigning
group INQUESI Deborah Goles and Helen Shaw

SL: Wasnt ¡t a case of mixed emotions
when the verdict came thrcugh?
Deboraht Yes. The family felt it was a vindi-
cation of what they'd thotrght all along, that
Roger had died as a direct result of the exces-
sive and unlawful force used against him by
police officers. But, at the end of the da¡ noth-
ing is going to bring him back, and it had
played such an incredible emotional toll on
them over the past four and a half years, that
I think it was relief at the justness of the ver-
dict, but also for the first time I think they'd
started the grieving process.

They found out that other people, ordinary
members of the public, had judged what those
officers did to be unlawful. Apart from being
a vindication of what they'd believed all along,
that jury and that family were subjected to the

m ost appalling attacks on
Roger's character, an attempt
to demonise him by the
lawyers acting for the Met-
ropolitan Police Commis-
sioner and the lawyer
acting for the individual of-

ficers, 
'llhat 

was just so ut-

neutral lawyer in these cir-

Roger Syluesteri uho died

cumstances, he was there to assist the court in
finding out the truth about what happened.
Ronnie Thwaites QC, during the course of
that month, launched a vicious assault on
Roger; Roger's character; Roger's family; he
accused us all, lawyers as well as the support-
ers of the campaign, of having hidden political
agendas. And what you had at that inquest
was one legal team representing the familg
confronted by two legal teams, one of whom
was publicly funded by taxpayers'money, rep-
resenting, in theor¡ the interests of Londoners
in terms of what happened to an innocent man
on the streets of London. But in fact, he was
defending the actions of those officers. But de-
spite all of that, the jury unanimously decided
in two hours that he'd been unlawfully killed.
My theory is that the same thing could happen
tonight on the streets of London because the
Metropolitan Police have taken no action in
regard to the serious issues raised at the in-
quest about the dangerous use of restraint.
SL: Over the time that it's taken to even
get an inquest in the first placer you
must have felt the pain of the family.
Deborah: Yes. I think itt the first time I've got
as close to a famil¡ because four and a half
years is a long time, and you build up a rela-
tionship with people. All the staff at
INQUEST have been involved in attending
marches, memorial services, and have built up
a close relationship to the family. One of the
emotions is just a sense of anger that the
system âllowed the family to have to endure
that whole process for such a long time, but
also, we said from the outset that had there
been a proper, thorough police investigation,
those officers would have been prosecuted for
manslaughter. And now we're back to the

same old situation, where we're having the
police lawyers threatening to judicially review
that inquest verdict, and we're calling upon
the Crown Prosecution Service, in light of the
evidence that was heard, to bring charges for
manslaughter. But historicall¡ it's very unlikely
that that's going to happen.
Helen: The other thing I think is particularly
disgraceful about what happened to the
Sylvesters is that Roger died just around the
time of the publication of the Stephen
Lawrence inquiry report, and there was a lot
said about how different it was going to be for
families facing that kind of ordeal, and I re-
member us saying at the time, well, this is an
opportunity for the authorities to demonstrate
that difference. And, in Íact, for the Sylvester
family it's probably been one of the worst ex-
periences that we've worked with a family on;
rather than anything being better and differ-
ent, it's actually been a real struggle.
Deborah: Also we have a Labour administra-
tion who wax lyrical about open justice, and
access to justice, and, it is only because the
family was a large extended family with sig-
nificant resources in terms of not letting this
câse rest, that really ensured that Roger's death
wasn't out of the public eye, and that all the
Ministers in Government who needed to know
about it were actually made to hear about it.
But not all families have got those kind of re-
sources, and it's taken a really serious emo-
tional toll on members of the family.
SLI You mentioned the Labour govern.
ment. What differences do you notice
since they were elected ¡n 199??
Helen: There have been changes, it would be
wrong to say there haven't. but there haven,t
been ãrrough. And one of the people who was

quite instrumental in those changes was
Gareth Williams (Lord Williams of Mostyn)
who died recently. Particularly around pre-in-
quest disclosure of information to families;
some movement on allowing limited means-
tested funding at inquests; and obviously the
fundamental review of the whole inquest
system,

\ùle had a
Government

before Labour got into
was to make as much

because the family owned their own home in
north London, it took them over the legal aid
limits. tù(/e had to run a concerted parliamen-
tary lobbying campaign, meeting up with all
the key Ministers, and we were lucky to have
the support of David Lammy [the local MP
and junior minister] in actually pursuing this.
But we had to run a concerted campaign to
get them to grant exceptional funding in that
particular case. But it didn't cover a lot of the
important preparation work, and it's a prob-
lem that families are having all over the coun-
try. Home ownership takes you over the limits,
and it also excludes anybody who's on a low
income from any public funding,'We've never
said that families should be treated any diÍÍer-
ently from anybody else, but that there should
be equality of arms. And we know that wher-
ever an inquest is taking place into a death in-
volving the State, unlimited public funding is
available for the State to ensure that it has a
team of lawyers to represent it, and that isn't
the case for families.
Helen: The State has never publicly said how
much that money is, how much is being spent,
and I think that's something that we consider

asking the Metropolitan
Police Authoriry to ask how
much they've spent on the

Sylvester case, and on other cases. I think
people should know how much is being spent
of their money that they pay in their council
tax.
Deboralt: None of these so-called reforms
have come without concerted political cam-
paigning, and it actually takes a lot of effort
and strategic thinking. And the difficulty that
an organisation like INQUEST has is that it is
small, under-funded, but also has so many
conflicting priorities, it's actually very difficult
to do justice to the cases.
SL: The Èincess Diana Memorial Fund
fiasco hit you quite hard, didnt it?
Helen: Yes, our grant was suspended until re-
cently, and one of the things that is always a
problem for us is getting enough funding to
even keep our six staff. That means we're
having to desperately fundraise to keep the or-
ganisation going, and to meet our commit-
ment to our staff.
Deborøh: Some lawyers have been extremely
important in supporting INQUEST's key ob-
jective, to maximise the opportunity for fami-
lies to find out the truth about how their
relative died. \ùØe've had a lot of lawyers -
some of whom were involved in the setting up
of the organisation - who have been extremely
good at working in an area of law that has
been very marginalised, and they haven't been
paid. That's been extremely important - oth-
erwise we couldn't have done what we've
done. A lot of the early cases, where we got
unlawful killing verdicts or where we had
thorough inquests, have been through lawyers
giving up weeks of their time for nothing, and
quite senior lawyers. But now we're at a situ-
ation where lawyers a.re getting paid, particu-
larly barristers. It's vital that lawyers join our

strategy
which

public fuss about the issue as possible, put it
on as mâny peoplet agendas as possible, and
we were quite successful at that. But, it's a long
time since they were elected, and really not
enough has been done. And I even think that,
with this fundamental review of coroner ser-
vices, it's going to make a difference in a
generic sense to the inquest system, but, the
cases thât we've been most concerned about,
that raise questions of the right to life, I don't
think they've looked at that seriously enough.

I was talking to a woman the other day
who had a similar view, which is that, al-
though there have been policy changes arising
out of her brother's death, it doesn't bring him
back, she's still got no justice, and, I think, the
ne\M system isn't going to deliver justice, and
that's still a big struggle for our organisation to
try and put that back on the agenda.
Deborøb: Having campaigned for years that
there should be public funding given to be-
reaved people, particulârly in deaths in cus-
tody cases, there was then limited
means-tested funding made available, but the
experience of our lawyers is that it's becoming
increasingly difficult to get funding, and that
the Legal Services Commission would do as

much as they can to try and prevent access to
public funding. In the case of the Sylvesters,

safety'under
the Mental
Healtb Act
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Workplace 5
Psychiatric 18

Prison 78

l\/edical Negligence 39

Helen: \XIe did a lot of work to persuade the
Government to make that change around legal
aid, so the people who are getting the money
now should at least make a donation to us so
we can keep going! You couldn't run this or-
ganisation without having a dedicated com-
mitted staff, because it is extremely stressful
work. And it doesn't get the recognition it de-
serves, the pay's crap, the terms and conditions
are cÍap, and we run on a shoestring.
SL: INQUEST was formed back in 1980,
whal diÍlercnce do you think it's made?
Deborah: INQUEST's put the issue of con-
tentious deaths, particularly deaths in custod¡
on the political agenda. lØithout INQUEST, I
don't think that would have happened. It's also
shown how families collectively can apply po-
litical pressure.
Helen:\X/e've recently been sitting through an
inquiry into the death of David 'Rocky' Ben-
nett, who was restrained in a psychiatric insti-
tution. In the course of compiling our evidence
and sitting through that inquir¡ what became
apparent is that the level of scrutiny that's been
applied to deaths of detained patients in psy-
chiatric settings is far lower than that applied
to deaths in prison and police custody. That's
because INQUEST, as an organisation, has

Workplace 4

Psychìatric I
56 Other

Prison 49 

-22Legal

37 Police Medical Negligence 19

caused that level of scrutiny to be applied to
deaths in custody. That's the difference that
INQUEST has made. But sometimes you
think, haue we made any difference? Because
the deaths still happen. Apart from those 'Ar-
ticle 2'cases, I think the other difference that
INQUEST has made has to do with the fact
that to any bereaved family who are going to
an inquest, the level of support and advice and
information they get from the current system
is absolutely appalling. Because we exist as an
organisation called INQUEST, we deal with a

lot of inquiries from people who are just be-
reaved people who've got to go to an inquest,
and we've been able to help them by giving
them information.'We've now got our infor-
mation pack for families. Doing stuff really
that should be done by the State. But I think
that has made a difference.
Deborah: The Bennett inquiry is a good ex-
ample. 'Slhat we were awâre of during the
course of that inquiry was the fact that we sit
on an incredible amount of information that
no other agerrcy has. As far as we can, given
the limited resources, we not only monitor all
deaths in custod¡ but where we're involved
with them, we'll do briefings and bring infor-
mation together. And it was quite clear during
the course of that inquiry that no other agency
or Government bod¡ had access to that infor-
mâtion, so the inquiry teâm were looking to us

Deaths in Metropolitan Police
Gustody or othen¡rise 2llrOùZOO2

Deaths in Police Custody or
otherwise 2OOO.ZflfJr2 (all forcesf

Shooting

30
Pursuit

Custody

Deaths in Èison 2frOO,N2

5l Other

2l Legal

36 Police

to provide information, important informa-
tion about how often restraint-related deaths
happen and what recommendations we would
make.
Helen:lt's like sitting at the centre of a spider's
web. Every time a death happens, if it gets re-
ferred to INQUEST, then we can compare it to
previous deaths that have happened, and we
can advise the family and advise the lawyers
on the basis of all the previous experience.
Like Deb said, there isn't another agency that
does that, either in the voluntary sector or
within the State.
SL: Do you still find people who don't
take you seriously?
Deborab: The media take us seriously because
they know that if we put out a press release
it's properly informed, it's accurate, and we are
very clear in the kind of policy and wider
issues arising from those cases. Sometimes it's
to our disadvantage, because people think that
we are huge.
Helen:'We get people saying, 'Can I speak to
your press officer, can I speak to your PA, can I
speak to...' At one point it was just Deb and me!
Deborøh: I think people have tried to dismiss
us as these crazy IeÍtre women who work at
INQUEST, and I think we've experienced
gross sexism, not just by government but by
other voluntary sector organisations. But I
think we have made people take us seriously.
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'The level of scrutiny that's been
applied to deaths of detained
patients in psych¡atric settings ¡s

far lower than that applied to
deaths in prison and police
custody. That's because
INQUESI as an organ¡sation, has
caused that level of scrutiny to be
applied to deaths in custody"

On the one hand, the State will say they take
organisations like INQUEST terribly
seriousl¡ they want our input, they want our
expertise; however, what they never do is give
us the resources in order to do our work

had to struggle with
tion in terms of when
y the hell should we,

as a voluntary sector organisation, have to
respond without proper resources? A good
example of that was the setting up of the
Coroner's Review. Why was it that one of us
wasn't on the Review Panel, given our
expertise? And this constantly happens, being
marginalised and patronised.
Helen: There's a double edge to the way that
we've been treated as women working in an
organisation like this, because we've been
seeing on the one hand, 'aren't they wonder-
ful?', holding the hands of poor distressed be-
reaved people, and pigeon-holed in that way;
and then on the other hand, seen âs another
sexist stereotype of being loud-mouthed lefties
who are just out to...
Deborah: Cause trouble!
Helen: A person told me they had spoken to
someone in Government and when my name
was mentioned they said, 'Oh that trouble-
maker,''We've got various examples of things
like that. So we're on the one hand patron-

ised and dismiss
on the other ha
wrongly caricat
Deborah: I also think that it's something to
do with the issues that we're dealing with, ãnd
one of the big issues that people cannot deal
with is bereavement.'When you're talking
about State-sanctioned death, which a lot oT
these cases are, there are people who are quite
afraid, not just of death itself, but the factìhat
what we are talking about is that police offi-
cers and pridon officers have caused the death
of members of the public. That is a difficult
issue for people to engage in. And the prob-
lem is there are always these attempts to
blame the dead for their own death. \fre ask
the question, wh
number of black
force, and what
very difficult questions about racism. And
again it's another issue people don't really
want to engage with. It took us years and
years to get Government to acknowledge the
fact that the figures that we kept putting out
were actually correct.'We monitor every death
in custody and have done so since we were set
up. ìle were reporting it to UK organisations,
and international human rights organisations,
we were saying, there is a disproportionate
number here, 'We're not saying more black

people than white people die; we're saying it's
disproportionate in terms of when you look at
the circumstances.
Helen: One thing that's important about how
we've worked is where we've both come from
politically and I think that has really informed
our organisation. It's not politics with a big P
in terms of political parties; it's more about
our understanding of how the world works,
and how it's played out in people's lives, how
it affects policing, how you end up in prison.
SL: lf you had the power to put legisla.
tion into the Queen's Speech at the end
of November, what would you propose?
Helen:That in any death in custody case, fam-
ilies have automatic non-means-tested public
funding for their legal representation and
preparatlon.
Deborah: I think a firmer commitment that

ir:ï:t.r 
have police or prison .t 

Uîr:L:
cuted. which,Ar-
ticle 2' in terms of
the police and prison investigation, but also
the way in which they're dealt with at an in-
quest; we need a completely different
qystem.W hope that our research project,
funded by Nuffield, which is coming out in
July of next year, is going to make a contribu-
tion to that. I

"When you're talking about
death, which a

lot of these cases are, people
are afraid, not just of death itself,

but the fact that police officers
and prison officers have caused

the death of members of the
public. That is a difficult issue for

people to engage in"
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Attorney General Lord Gold-
smith has now been engaged in ne-
gotiations with Pentagon officials
for some three months over the fate
of two British citizens, Feroz
Abbasi and Moazzad Begg, cle-

tained in Guantanamo Bay and designated for
trial by military commission. There have been
at least six meetings but no announcement of
what will happen.

In Jul¡ when the military commission trials
were announced, there were expressions of
outrage from across the political spectrum
with wide cross-party support for an early day
motion in parliament and with both the Bar
Council and the Law Society uniting to con-
demn the proposed trials as unfair. An an-
nouncement by Goldsmith of "important
concessions" - notably the removal of the
death penalty as a possible sentence - failed to
assuage the protests. Since then Goldsmith has
said he will not provide "a running commen-
tary" on the negotiations but it is not difficult
to appreciate the impossibility of producing
any solution involving a trial in Guantanamo
Bay which could meet international law re-
quirements for a fair trial. Goldsmith has said
in correspondence thât the option of bringing
the British citizens back here for trial has not
been ruled out, but it is thought that this
option is opposed by David Blunkett. Gold-
smith has admitted in correspondence that the
Pentagon refuse to discuss with him the plight
of four other British citizens also detained for
well over a year incommunicado and without
access to a court or a lawyer.

The sixty pages of rules for the military
commissions are on the Pentagon website.
They contravene the requirements of Article
L4 of the International Covenant of Civil and
Political Rights in almost every respect possi-
ble. The judges are military officers; the Chief
defence lawyer is a military officer and the re-
strictions on civilian defence lawyers are so
sweeping as to mean they cannot perform their
duty. Bar Associations in the US have advised
their members that it is unethical to accept
such restrictions. They include agreeing to
travel to Guantanamo Íor a trial and once
there not being allowed to communicate with
the outside world by phone or by email except
with the consent of the "appointing author-
ity" an Orwellian description for Mr Paul
Wolfovitz.

Civilian attorneys who cannot be paid must
be US citizens entitled to practice in the US and
must obtain security clearance and sign an
âgreement that they understand their commu-
nications may be monitored by Mr llolfovitz.
This remains a requirement even though one
of the "important concessions" announced in
July by Goldsmith was that - "exceptionally"
- the conversations of Abbasi and Begg with
their attorneys would not be monitored.

Civilian âttorneys may be excluded from
large parts of the evidence which will only be
heard by the Chief defence lawyer. The rules
provide for plea bargain âgreements whereby
the accused will be told in advance of what
sentence they will get if they plead guilty. Even
if they are acquitted those designated for mil-
itary commission trials may continue to be
held indefinitely at Guantanamo Bay as
"enemy combatants".

Louise Ghristian on the plight of
Guantanamo Bay detainees and the
dilemma for lawyers representing them

fence lawyers who defended six young Muslim
men in Lackawanna, NY - accused of conspir-
acy to provide material support to a terrorist
training camp in Afghanistan - complained
after their clients entered into plea bargain
agreements. They wished they had never agreed
to defend them since their only role was to le-
gitimise an unfair process. The accused were
sentenced to between six and nine years.

Meanwhile there are now at least three
people being detained indefinitely without
access to a lawyer as "enemy combatants" in
the US. All of them were literally seized out of
the custody of the Justice Department and re-
moved from civilian prisons to military brigs
by the Pentagon. Only one of the three, Yasser
Hamdi, was detained in Afghanistan. The
other two, Jose Padilla and Ali Saleh Kahlah
al-Marri, were detained in the US accused of
planning a "dirty bomb" (Padilla) and terror-
ist activities in Afghanistan (al-Marri). Padilla
has been detained for some fourteen months
without access to the outside world or to a
lawyer despite the court ordering he should
have such access (the Pentagon is appealing).

Submissions made on behalf of the Penta-
gon as to why he should be denied such access
make interesting reading. In evidence from Ad-
miral Jacob¡ known as the Jacoby declaration
it is said, "Padilla is unlikely to co-operate if he

"...they wished they
had never agreed to
defend them since
their only role was to
legitimise an unfair
process"

believes that an attorney will intercede in his
detention. ...DIA (the Intelligence Deparr-
ment) is aware that Padilla is even more likely
to resist inteÏrogation than most detainees.
Padilla has had extensive experience in the US
criminal justice system and had access to coun-
sel when he was being held as a material wit-
ness. These experiences have likely heightened
his expectations that counsel will assist him in
the interrogation process. Only after such time
as Padilla has perceived that help is not on the
way cân the US reasonably expect to obtain
all possible intelligence information from
Padilla.. . Providing him access to counsel now
would create expectations by Padilla that his
ultimate release may be obtained through an
adversarial civil litigation process. This would
break - probably irreparably - the sense of de-
pendency and trust that the interrogators are
attempting to creâte."

This blatant admission that the purpose of
detention incommunicado without access to a
lawyer is to extract confessions by psycholog-
ical pressure ignores all the work done in this
country and elsewhere by Professor Gisli Gud-
jonnsen, and others, about the extent to which
such confessions mây turn out to be unreliable
or false when a suggestible detainee is at-
tempting to please interrogators, Like the
Guantanamo Bay detainees Padilla is to be
denied all possibility of claiming innocence by
a military headed by the President who likes to
wear military uniform and sees nothing wrong
in describing those held captive by the military
as "bad men".

The ethical dilemma for lawyers is whether
to participate at all in a trial at Guantanamo
Bay. In a US court martial a soldier accused of
offences has the right to choose his attorney
and for that attorney to hear all the evidence,
but this is not the case in the rules for Guan-
tanamo Bay. The lack of remuneration and the
ethical problems involved meân that few
lawyers in the US have applied to be in the
pool of civilian lawyers. There is not a single
Muslim lawyer among them. Feroz Abbasi has
written to his mother asking her to find him a
Muslim lawyer. As the lawyers who she has
asked to represent him, my firm would like to
send Sadiq Khan to take instructions from
him. But Goldsmith has admitted rhar the
"concession" he announced that British
lawyers could be "consultants" means noth-
ing and that they will not be allowed to see the
clients. As and when Goldsmith tells us what
is to happen no% we will have to decide
whether we can meaningfully particip ate at all.
O Louise Christian is a partner at Christian Khan
solicitors

Ti,u t zone

N the mil-
itary d in the
\Xlall y much
like it had been planted by the Pentagon, saying

that all six of those designated for the first mil-
itary commission trial were expected to plead
guilty and enter into plea bargain agreements.

All the indications arJthat the US is planning a

show trial in which dramatic confessions will
assuage a psychological r.reed for a "victory" in
the wãr agãinst terrorism. No matter that those

confessions may turn out not to be true givell

the circumstances in which they are obtained.
The plea bargain agreements may well prevent
complaints about this ever being made. John

ill-treatment he had n.rade against the US au-
thorities in exchange for the "reward" of
twenty vears imprisolìrrent. He - and his
lawyeis I were undotrhtedly motivatecl bv fcar
crf inclefinire detentit-,n ol the cleath penrlty. De-
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Attorney General Lord Gold-
smith has now been engaged in ne-
gotiâtions with Pentagon officials
for some three months over the fate
of two British citizens, Feroz
Abbasi and Moazzad Begg, de-

tained in Guantanamo Bay and designated for
trial by military commission. There have been
ât least six meetings but no announcement of
what will happen.

In Jul¡ when the military commission trials
were ânnounced, there were expressions of
outrâge from across the political spectrum
with wide cross-party support for an early day
motion in parliament and with both the Bar
Council and the Law Society uniting to con-
demn the proposed trials as unfair. An an-
nouncement by Goldsmith of "important
concessions" - notably the removal of the
death penalty as a possible sentence - failed to
assuage the protests. Since then Goldsmith has
said he will not provide "a running commen-
tary" on the negotiations but it is not difficult
to appreciate the impossibility of producing
any solution involving a trial in Guantanamo
Bay which could meet international law re-
quirements for a fair trial. Goldsmith has said
in correspondence that the option of bringing
the British citizens back here for trial has not
been ruled out, but it is thought that this
option is opposed by David Blunkett. Gold-
smith has admitted in correspondence that the
Pentagon refuse to discuss with him the plight
of four other British citizens also detained for
well over a year incommunicado and without
âccess to a court or a lawyer.

The sixty pages of rules for the military
commissions are on the Pentagon website.
They contravene the requirements of Article
14 of the International Covenant of Civil and
Political Rights in almost every respect possi-
ble. The judges are military officers; the Chief
defence lawyer is a military officer and the re-
strictions on civilian defence lawyers are so
sweeping as to mean they cannot perform their
duty. Bar Associations in the US have advised
their members that it is unethical to accept
such restrictions. They include agreeing to
travel to Guantanamo for a trial and once
there not being allowed to communicate with
the outside world by phone or by email except
with the consent of the "appointing author-
ity" an Orwellian description for Mr Paul
\Tolfovitz.

Civilian attorneys who cannot be paid must
be US citizens entitled to practice in the US and
must obtain security clearance and sign an
agreement that they understand their commu-
nications may be monitored by Mr \ùlolfovitz.

This remains a requirement even though one
of the "important concessions" announced in
July by Goldsmith was that - "exceptionally"
- the conversations of Abbasi and Begg with
their attorneys would not be monitored.

Civilian attorneys may be excluded from
large parts of the evidence which will only be

heard by the Chief defence lawyer. The rules
provide for plea bargain agreements whereby
the accused will be told in advance of what
sentence they will get if they pleacl guilty. Even
if they are acquitted those designated for mil-
itary commission trials mây continue to be
held indefinitely at Guantanamo Bay as
"enemy combatants".

Louise Ghristian on the plight of
Guantanamo Bay detainees and the
dilemma for lawyers representing them

fence lawyers who defended six young Muslim
men in Lackawanna, NY - accused of conspir-
acy to provide materiâl support to a terrorist
training camp in Afghanistan - complained
after their clients entered into plea bargain
agreements. They wished they had never agreed
to defend them since their only role was to le-
gitimise an unfair process. The accused were
sentenced to between six and nine years.

Meanwhile there are now at least three
people being detained indefinitely without
access to a lawyer as "enemy combatants " in
the US. All of them were literally seized out of
the custody of the Justice Department and re-
moved from civilian prisons to military brigs
by the Pentagon. Only one ofthe three, Yasser
Hamdi, was detained in Afghanistan. The
other two, Jose Padilla and Ali Saleh Kahlah
al-Marri, were detained in the US accused of
planning a " duty bomb" (Padilla) and terror-
ist activities in Afghanistan (al-Marri). Padilla
has been detained for some fourteen months
without âccess to the outside world or to a
lawyer despite the court ordering he should
have such access (the Pentagon is appealing).

Submissions made on behalf of the Penta-
gon as to why he should be denied such access
make interesting reading. In evidence from Ad-
miral Jacob¡ known as the Jacoby declaration
it is said, "Padilla is unlikely to co-operate if he

"...they wished they
had never agreed to
defend them since
their only role was to
legitimise an unfair
process"

believes that an attorney will intercede in his
detention. ...DIA (the Intelligence Depart-
ment) is aware that Padilla is even more likely
to resist inteîrogation than most detainees.
Padilla has had extensive experience in the US
criminal justice system and had access to coun-
sel when he was being held âs â material wit-
ness. These experiences have likely heightened
his expectations that counsel will assist him in
the interrogation process. Only after such time
as Padilla has perceived that help is not on the
way can the US reasonably expect to obtain
all possible intelligence information from
Padilla. .. Providing him access to counsel now
would creaté expectations by Padilla that his
ultimate release may be obtained through an
adversarial civil litigation process. This would
break - probably irreparably - the sense of de-
pendency and trust that the interrogâtors are
attempting to creâte."

This blatant admission that the purpose of
detention incommunicado without access to â
lawyer is to extract confessions by psycholog-
ical pressure ignores all the work done in this
country and elsewhere by Professor Gisli Gud-
jonnsen, and others, about the extent to which
such confessions may turn out to be unreliable
or false when a suggestible detainee is at-
tempting to please interrogâtors. Like the
Guantanamo Bay detainees Padilla is to be
denied all possibility of claiming innocence by
a military headed by the President who likes to
wear military uniform and sees nothing wrong
in describing those held captive by the military
as "bad men".

The ethical dilemma for lawyers is whether
to partìcipate at all in a trial at Guantanamo
Bay. In a US court martial a soldier accused of
offences has the right to choose his attorney
and for that attorney to hear all the evidence,
but this is not the case in the rules for Guan-
tanâmo Bay. The lack of remuneration and the
ethical problems involved mean that few
lawyers in the US have applied to be in the
pool of civilian lawyers. There is not a single
Muslim lawyer among them. Feroz Abbasi has
written to his mother asking her to find him a
Muslim lawyer. As the lawyers who she has
asked to represent him, my firm would like to
send Sadiq Khan to take instructions from
him. But Goldsmith has admitted that rhe
"concession" he announced that British
lawyers could be "consultants" means noth-
ing and that they will not be allowed ro see rhe
clients. As and when Goldsmith tells us whar
is to happen now, we will have to decide
whether we can meaningfully participate at all.
O Louise Christian is a partner at Christian Khan
solicitors

Tiñr t zone

guilty and enter into plea bargain agreements.

All the indications are that the US is plar.rr.ring a

show trial in which dramatic confessions will
assuage a psychological need for a "victory" ir.r

the wár agãinst terroristn. No matter that those

confessions may turn out not to be true giver-r

the circumstances in which they are obtained.
The plea bargain agreements may well prevent
complaints about this ever being made. John

ill-treatment he had made against the US au-
thorities in exchange for the "reward" of
twenty years imprisonnìer'ìt. He - and his
l"wy.ir I were undouhtedly rnotiveted bv fear
of irictefinire cletentiort or the death pennlty. D.-
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>ST GE l: AGTION PRE R l¡l4l OF 8TH
NOVEMBER Zþ2
The campaign began on 12th August 2002 when activisrs
and lawyers met to discuss how to make the UK government
accountable for the war it advocated. Case law on justicia-
bility concerning defence or foreign policy made a judicial
review of any decision to go to war unlikely." Therefore, it
was decided to use a peoples' law approach to ventilate the
issues in public. A public inquiry was held in Gray's Inn on
llOctober 2002with two teâms of lawyers engaged to repli-
cate the judicial review process. The NGO for illegality, Peac-
erights, instructed Rabinder Singh QC and an opinion was
released focusing on whether the UK could use force in self-
defence and whether existing Security Council Resolutions
(SCRs) authorised force.

The UKb r¡ght to self.defence
Any argument about the legality of force proceeds from the
basis that the UN's purposes are essentially peaceful,o and
that futicle 2(4) of the tlN Charter prohibits the use of force
subject to two limited exceptions.s The first exception is the
right to self-defence under Art. 51. At the time, the UK ap-
peared to argue that the threat from Iraq to the UK through
international terrorism, or from its \øMD, or both, was so
serious it justified a pre-emptive strike in self-defence. Alter-
nativel¡ it was suggested that the threat to the US was such
that the UK could invoke the right of collective self-defence.
The legal opinion left no doubt that neither was justified. It
emphasised that state practice "tends to suggest that the an-
ticipatory use of force is not generally considered lawful, or
only in situations of great emergency": a situation where an
armed attack is launched or immediately threatened, and
where there is an urgent necessity for defensive action against
such attack, and no practicable alternative to action in self-
defence, The opinion concluded the right to use force in an-
ticipatory self-defence did not arise for the UK alone, or
under collective self-defence with the US. There was no evi-
dence to link Iraq to 'September 11' or Al-Qa'ida, and that
the government's dossier ieleased on24th September 2002
did not meet the required conditions. Once the weakness of
the case on self-defence had been exposed it was noteworthy
that both the UK and US changed tack and began to argue
for the second exception, a SC authorisation under the UN
Charter, Chapter MI.6

The I lth October lnquiry
This inquiry was inspired by the approach to people's law,
for long developed by the Permanent People's Tribunal.t The
"judge", Professor \Tarbrick of Durham Universiry heard
legal argument over â day hearing. The sponsoring group
obtained key publicity when the Singh opinion was released,
including coverage on TV and the Todøy programme. Pro-
fessor'!íarbrick's adjudication" concluded that neither self-
defence nor any existing SC authorisation permitted use of
force. Mr Singh's arguments had foreshadowed the govern-
ment's case, based on the Attorney General's statement of
March 2003 that it was entitled to rely on the authorisation
of R 678 from 1990, notwithstanding the ceasefire resolu-
tion of R 687. Professor'\ülarbrick concluded: "the argument
that the power in Resolution 678 both survives and is ade-
quate to justify unilateral state action will not stand up to ex-
amination". This authorisation is to "the states cooperating
with the government of Kuwait to take action effectively to
restore the authority of the government of Kuwait. .. and to
restore international peace and security in the area.. . but the

3, See Laws LJ in R v
Environment Agency ex
p lVarchiori [2002] EuLr
225 at para 38: " lt
seems to me to be plain
that the law of England
will not contemplate what
may be called a merits
feview of any honest
decision of government
upon matters of national

defence policy."
4, Article 1 of the UN
Charter sets out the UN
purposes the first of
which is "to ma¡ntain
international peace and
securityi and to that end:
lo take effective collect¡ve
measures for the
prevention and removal
of threats to the peace

and to bring about by
peaceful means
adjustment or settlement
of international disputes
or situations which might
lead to a breach of the
peace "

5. Arlicle 2(4) provides:
"all members shall refrain
¡n their international
relations from the threat or

coalition is no longer in existence.... The argument . . . fails
to take into account the original reassertion of authorþ over
the situation by the council in Resolution 687."

be contrary to international law for the UK to use force.

STAGE 2: PBE.EMPTIVE ACTION FOST R14H1
Intense diplomatic negotiation preceded the adoption of R
1441. Amendments were made to ensure thât if UNMOVIC
or the IAEAe reported that Iraq failed to comply with its dis-
armament obligations it was for the SC to coìvene immedi-
ately in order to consider the situation. There would not have
been unanimity if the UK and US ambassadors had not as-

that there were no
e resolution.
Parliament that, if
if the SC vetoed a

further resolutionro and that "military action is bound to

advising that the decision to use force based on
R1441 would be in breach of international law, as
a second SCR clearly authorising force was required,
The opinion analysed the background to the adop-
tion of the resolution as a guide to its interpretation
and the system, in paragraphs 11 and 12, for kaq's
failure to comply to be reported to the SC who re-
mained "seized of the matter."r' It advised that the
phrases "final opportunity" and "serious conse-
quences" were only warnings to lraq, not authorisa-
tions. It concluded: "It would be extraordinary if, having ì.

failed to obtain an express authorisation for the use of
force, having incorporated minute changes to the final draft
. . to exclude the possibility of "automaticity" and "hidden
triggers" and to preserve the role of the Securiry Council and
having publicly agreed. . that there was no such implied au-

thorisation for force, the UK and US were to be able to use

SC R 1441 as authority for the use of force without a further
Security Council Resolution"r".'Slhen the Treasury Solicitor,
acting for the Prime Minister, Foreign Secretary and Defence
Secretar¡ responded to a letter before action on 26th No-
vember 2002 that it would not declare its understanding of
what R 1441 permitted, proceedings were listed for 9th and
1Oth December 2002 on preliminary issues of justiciabilit¡
standing and delay.

The lssue of Costs: The firct ever hmpt¡ve
Gosts Order
CND are a private company limited by guarantee with lim-
ited funds, It had serious concerns about costs. As for its
lawyers' fees, there wâs â very successful fundraising cam-
paign led by Mark Thomas, the Channel 4 comedian, and
some of the work was provided without charge, The concern
was the government's costs if it lost. Thus, on29th Novem-
ber a letter was written to the Treasury Solicitors offering to
put f25,000 into an account on trust for the government's
costs with an explanation as to wh¡ in the public interest,
this caòe should proceed with CND having certainfy as to its
liability. Slhen the government refused the offer a hearing
took place in the Divisional Court on 5th December 2002.
CND obtained the first ever pre-emptive costs order since the
court held the issues were of genuine public importance and
it was right to give CND the certainty to pursue them. This
success was covered in the national press.

The judgment of the Divisional Gourt
CND's lawyers did not seek to constrain the executive as to
whether to take military action. In the light of recent cases

on justiciabilityra this was excluded. Instead it was argued
that the government had repeatedly confirmed it would be
bound by international law and it had indicated that it
would go to war without a second SCR. It was submitted
that a pre-emtory norm of customary international law was
at stake (the prohibition against force) and the Court could
exercise its discretion to give an advisory opinion.

The Divisional Courtrs gave judgment on 17th December
2002.They gave permission to move for judicial review but
dismissed the application. Simon Brown LJ held:

The Court has no jurisdiction to declare the true inter-
pretation of an international instrument (R 1441) which has
not been incorporated into English domestic law and which
it is unnecessary to interpret for the purposes of determining
a person's rights or duties.

The Court would not determine an issue if to do so would
be damaging to the public interest in the field of interna-
tional relations, national security or defence.

There was no demonstrably good reason for a making
an advisory declaration,

The strategy to pursue this issue through judicial review
involved careful weighing of the costs and benefits. It was
seen âs a very positive exercise by CND, despite the ultimate

specific context ofP.L44L, and there wâs ex-
tensive media coverage. CND raised its public
profile making clear that it was concerned not

ust with nuclear weapons but also with the
peaceful resolution of conflict between states.
The pre-emptive costs order was another
bonus, as was the studied approach of the
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use of force against the
territorial integrity or
political independence of
any state, or any other
manner inconsistent with
the purposes of the
United Nation
6. There was a great
deal of del¡berately loose
language in the run up to
war w¡th the public led to

believe what was
required was a UN
mandate Clearly a
mandate can mean
different th¡ngs to
different people (as we
came to see over the
debate aboul a second
SC Resolution) and is not
necessarily synonymous
with an authorisalion

7. This was established in
Rome in the 1970s
inspired by Lel¡a
Debaso For more
details: http:/,^ilw grisnet
iVfilb/filbeng html
8, 30th October 2002
9. Ihe UN lvlonitoring
Verification and
lnspection Commission
ând the lnternational

Atomic Energy Authority
lO, Official Report,
Foreign Secretâry's
Department 7th
November 2002, p246

I l. Foreign Secretary on
Radio 4, 1oth November
2002

I 2. 11 noted that US and
UK efforts to persuade

the SC to adopt an earlier
draft resolution containing
an authorisation by the
usual phrase "all

necessary means" had
failed
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importance justifying an appeal, a decision was made that
CND had gone far enough. However a further strâtegy was
akeady evolving.

STAGE 3: FURTHER PRE.EMPTIVE ACTION

War Grimes: Lettels before act¡on
During the wars in the Gulf, Kosovo and Afghanistan there
were many incidents involving indiscriminate or dispropor-
tionate force. For example, the deliberate mâssacre of tens of
thousands of Iraqi soldiers and civilians on the road to
Basrar6, the destruction of homes, schools, shops and the
Iraqi infrastructure, and the use of cluster bombs in all three
conflicts. Acting on behalf of Mark Thomas, CND and,76
other NGOs lawyers served letters on Blair, Hoon and Straw
on22ndJanuary 2003.17

The letters documented the best evidence as to war crimes
committed in the three previous conflicts. It set out the rele-
vant provisions of international criminal and international
humanitarian law, and the powers of the new ICC prosecu-
tor under Article 1.5 of the Rome Statute to initiate an in-
vestigation of his own initiative. It gave norice that a
coalition of NGOs in different countries would be collecting
evidence as to war crimes. At the end of the war a tribunal
consisting of leading international lawyers would sit to es-
tablish the legal principles for a hi-tech war. It would hear ev-
idence from eyewitnesses and weapons experts to enable it
to determine were compliant with
principles of and proportionality.
If the panel c isted that war crimes
had been committed it would report to the prosecutor who
would be urged to use his futicle 15 powers.

The Tlibunal l{earing
Following the war, serious concerns arise as to war crimes es-
pecially in the context of the use of cluster bombs in urban
areas. The Armed Forces minister has confirmed that the UK
did deploy them, despite assurances that it would not. It is

2003 in London.r8

ïhe Government's Gase for War
By mid-January the UK government had apparently decided
on war, and that it would rely either on a second SC Reso-
I ld get one or something lesser
i was thought by the team of
I f SC Rs 678, 687 and 144t.
Subsequentl¡ this was indeed the basis of the Attorney Gen-
eral's statement ol l7thMarch 2003,r'g His position wâs that

apparent that if the authorisation of force from R 678 was
not capable of being revived, because it had been terminated,
the government's arguments for legality fall away. The team
now set about showing the public and the Commons that, in

16, 26th & 271h February
1991

17. The event was
recorded as part of the
Channel 4 programme
l\y'ark Thomas

Weapons lnspector"
shown on 31st Jânuary.

18, These are Professors
Chrnkin, Tavernier,
Schabas, Goodwin-Gill
Bowring, Grief and Baxi
Any readers wishing to
attend the day long
public session on
Saturday 8th November
should contact the
author

19, Note not an opin¡on
as the one page written
answer made no attempt
to discuss other
arguments than the one it
asserted
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this critical build up to war, this was indeed the case, the
government could not rely on Rs 678, 687 and 1.441
and that a fresh SC authorisation was required.

ïhe 23td January op¡n¡on on R 678
The next opinion addressed the specific question as to
whether the authorisation to use force contained in R
678 may be reactivated on Iraq's breach of R 678 so
as to entitle the UK to use force without a further SCR.
The revival of this authorisation, by this route, in
order to force Iraq to meet the disarma-

ties. By OP 4 it explicitly recognised that during the period
required for Iraq to comply with the terms of the provisional
ceasefire, the authorisation from R 678 would remain valid.
No such explicit language is present in 687 and as the opin-
ion stated: "If the Security Council had sought to use the au-
thorisation to use force contained in resolution 678 alive
pending lraq's compliance with the provisions of resolution
687,in our view Resolution 686 demonstrâtes that it could
and would have done so." Professors'Warbrick and Vaughn-
Lowe had reached similar conclusions.

R 687 provided for a formal cease-fire to be effective
upon official notification by Iraq of "it's acceptance" of the

provisions of R 687. Once it had accepted them, as it did,
the authorisation of 678 ended. If the SC had wanted
to keep it suspended like the sword of Damocles, to
ensure Iraqi compliance with 687's disarmament
obligations it could have done so. It did not.

R 678 authorised the "member states cooperat-
ing with the government of Kuwait... to use... all
necessary means,.. to restore international peace
and security in the area. . , " It is apparent that once
Iraq had notified it's acceptance of the provisions of

Aboue: US Army
armedpatddiue
at speedthrcugh
Baghdad;
Left: Tony Blair
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support of MPs for
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ment
was,

obligations set
and is, the UK's

out in R 687
only route

to legality.
There are five arguments

against legality through this
foute:

R 687, which introduced
the ceasefire agreement,
was preceded by R 686,
which acknowledged the

R 687, and the UN's observer unit deployed, the coalitions
work was ended, and it ceased to be in existence. The au-
thorisation of force ended with it.

By OP34 the SC resolved to remain âctively seized of the
matter. It is clear from that and the wording of R687 that
âny steps taken for the implementation of R 687 and to
secure peace and security in the region were now once more
a matter for the SC and not for the member states who had
formed the coalition.

Bearing in mind the UN Charter's peaceful purposes and
the prohibition against the use of force if is not for member
states acting unilaterally to interpret SC resolutions so as to
authorise force. It is plain from recent conflicts in Bosnia,
Somalia, Rwanda, and the Gulf ]ü(/ar that if the SC mean to
authorise force it does so in clear terms using the phrase "all
necessafy means."

It is apparent that accountability for the war's illegality is
still a possibility. Moreover, even the government's case for
legality collapses in the absence of \ùlMD.

The 3rd Mareh opinion on the Draft Resolution
The UK and US initially acknowledged that R 1441 was in-
sufficient and a second SCR was required. However, the spin
doctors had us believe that the key was whether this second
resolution was passed, not what was in it, and in particular
whether it specifically authorised force. As it turned out, the
UK and US abandoned the attempt even to have a bland
second resolution adopted. However on 24th February a

draft resolution was released by the UK and US. The fourth
in the series of six opinions focused on this draft. Essentially
this draft said little. After a series of preambular paragraphs
the two operative paragraphs stated that "Iraq has failed to
take the final opportunity afforded to it in R 1441 " and that
the SC "decides to remain seized of the matter". The opin-
ion noted that the phrase "all necessary means" or such like
was absent, the preamble does not have operative effect, the
warning of a final opportunity expressly envisages that a fur-
ther decision will be taken by the SC as to what steps should
be taken, and that accordingly "any attack by the US and the
UK on Iraq in reliance on the Draft Resolution either alone
or in conjunction with Resolution 1441 would be in breach
of international law."

The Attorney General's Opinion and all that
By mid-March the question of legality had become ke¡ es-
pecially as there was not to be political agreement amongst
SC members for a second resolution, let alone one authoris-
ing force. The government's case for legality shifted away
from requiring either a SC authorisation or a second resolu-
tion. The clamour increased that the government make
public its legal advice. Peter Goldsmith, the Attorney Gen-
eral, is a commercial and not an international lawyer, and his
statement to Parliament of lTth March 2003 was no more
than a summary of advice received from elsewhere.'

The statement was not, in my view, a proper one for a law
officer to make. He could not have been unaware of the ar-
guments of Rabinder Singh QC, Professors \ùØarbrick and
Vaughn Lowe, and others, that R 686's wording gave a key
understanding as to why R 687 did not suspend the autho-
risation of R 678 but terminated it. He ignored R 686's ex-
istence and the counter arguments. He had a duty not to
misinform Parliament and the public. He broke it.

The team's last ditch efforts to prevent the inevitable in-
cluded two briefing sessions to MPs in the House of Com-
mons as to why the government's position was one of

20, lt is als wodh noting
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Fseign Affairs Select Com-
mittee, Profæw ChristG
pher Greenwood QC, who
is an eminent international
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and a response to the Attorney General's statement,
in the Solicitor's Journal on 18th March 2003

STAGE 4: AGTION POST.WAB
The central strategy is to make the government accountable
for its actions. As far as war crimes go I have already de-
scribed the tribunal to be held on 8th and 9th November
2002, There are three other themes to the continuing work
to secure accountability for the decision to wâge an illegal
war, for the illegality of the occupation, and for violations of
the human rights of Iraqi civilians.

The missing WMD
Even if the government's analysis of the law were accepted
the missing'!ØMD blows a hole in its case for legality. The
Attorney General's stâtement is posited on the proposition
that the evidence before him as to Iraq's'WMD was so com-
pelling, the threat so serious, so imminent, that UNMOMC
could be given no more time despite having made excellent
progress. The UK must go in now to ensure immediate com-
pliance with R 687's disarmament obligations. His position
is shown by his advice on the legality of occupation dated
26thMarch 2003 published in the New Statesman on26th
May. He reminds the Government that "military action pur-
suant to the authorisation in Resolution6TS (1990) must be
limited to what is necessary to achieve the objectives of that
Resolution, namely Iraqi disarmament and must be a pro-
portionâte response to that objective."2r

At best the government's case is that since retrospectively
it is known that the threat of IIMD was not apt to induce
such a state of emergency that UNMOVIC's programme for
disarmament must be overridden, and the SC not given a
further opportunity to consider the matte! it can be seen
that the war was illegal." At worst, if there is the merest hint
that the evidence as to seriousness and imminence was ex-
aggerated (deliberately or otherwise) the government should
resign. Thus, the issue of the evidence before the Attorney
General when he gave his statement oÍ tTth March 2003 as
to the seriousness and imminence of the threat is critical, 'Sle

do, of course have the reports of the Foreign Affairs Select
Committee's inquir¡ the Parliamentary Intelligence and Se-
curity Committeeb inquiry and the Hutton inquiry. Never-
theless the combination of all of these is not sufficient to
establish the strength of the evidence relied on as factual
foundations for the government's case in law.

Galls for a judicial inquiry
On 6th June 2003, a fifth legal opinion was released and
sent to the Treasury Solicitors. This advised "that the alle-
gâtions made by former members of the cabinet in the recent
past, that the evidence of the
destruction was exaggerated

existence of weapons of mass
by the UK and US prior to

the invasion of Iraq in March 2003 call into question
the factual foundation for the Attorney General's view
that the invasion was lawful in international law In
our view there is therefore â strong case for establishing
a judicial inquiry to examine that legal question." The
Treasury Solicitor's response \Mas that the govern-
ment saw no need for a judicial inquiry and
relied on the two forthcoming Parliamentary
inquiries. The addition of the Hutton in
quiry and the prospects of challenges on
human rights violations (see below)
mean that the team have put this issue
on the shelf for the time being.

The legality of the occupat¡on
Accountability is sought for the thousands of apparently un-
necessary casualties amongst civilians. One route is through
the war crimes tribunal. Another would be if liability could
be established for human rights violations during the war.
Unfortunatel¡ Strasbourg jurisprudence does not assist. The
case of Bankovich,'" arising from NATO's deliberate bomb-
ing of a TV station in Belgrade, enables the UK government
to argue that it did not have jurisdiction during the war as it
had not assumed the normal functions of government. How-
ever, human rights violations and the legality of the occupa-
tion, after the UK assumed jurisdiction, is an entirely
different matter

On23rd July 2003, a lengthy sixth opinion on the legal-
ity of the occupation by the UK was released. The law of

subsequent occupation of Iraq by the US and the UK
was unlawful at international law,
Resolution 1483 has rendered the con-

tinuing occupation of Iraq by the US and the UK lawful, sub-
ject to the limits on the conduct of that occupâtion contained
in international law. The responsibilities and obligations of
the US and the UK remain limited by the Hague Regulations
and Geneva Convention IV, and on a proper construction
of Resolution 1483 the primary responsibility for nation-
building, judicial reform and economic reconstruction rests
with the Special Representative appointed in accordance
with operative paragraph 8. 'While Resolution 1483 envis-
ages that the US and the UK will be involved in those
processes, in our view such involvement must remain ad-
ministrative and logistical in order for it to comply with the
US and the UK's obligations under international law, which
are reafÍirmed by Resolution 1483." It remains to be seen
how this particular chapter develops.

l{uman Rights v¡olat¡ons post.occupat¡on
As a matter of law there is no reason why the UK govern-
ment should not be held responsible for violations of human
rights in the parts of Iraq for which it is responsible. For ex-
ample, if civiliâns are killed or injured by cluster bombs used
in urban areas and UK forces responsible for removing them

promptly have not done so, or if medical operations have
been cancelled because hospitals have not been adequately
protected from looting. Violations of human rights in these,
and other, circumstances may also involve breaches of pro-
visions of GC IV.'zs Such violations might be challenged
through judicial review and the HRA 1998. Contact has
been made with a number of Iraqi civilians affected by vio-
lations for which the UK is responsible. A trip to Iraq has
been arranged in October in order to take instructions.

CONCLUSIONS
The political implications of this illegal war have not finished
sounding. 'S7hat role international law has played in this
struggle to make the government accountable, and within
that the difference our campaign has made, is not for us to
sa¡ and certainly not at this stage. One would not wish to
claim too much for the part of cause lawyering. Some might
say our campaign has failed as we did not stop the war, or
even win our legal challenge. But that is an unnecessarily re-
strictive appraisal of success. If we put the UK government
under any extra pressure at all, so as to spare one casualry
one could argue it was worth every ounce of effort or penny
spent. It would be difficult to dismiss the effects of our co-or-
dinated legal and political strategy in the light of the extensive
opportunities we had to air the case for illegality in the court
of public opinion. It is simply too early to say where this road
leads. llill there be future evenness in accountability for ag-
gressive war and war crimes, or will "victor's justice" pré-
vail? Given this unilateral action that may be seen as a
hammerblow to the role of the UN in furthering the peaceful
resolution of conflicts can there be an equal and opposite re-
action? What is needed is a strong UN, a reformed Security
Council so that the five nuclear weapons states are not also
the Permanent Members, and reforms in enforcement and
other procedures so that, at least, there is an expedient
method of obtaining an authoritative advisory opinion from
the International Court of Justice. As for radical lawyering
perhaps more might be achieved if we believe that we could
make a (small) difference despite the forces against us. I
O Phil Shiner, of Public lnterest Lawyers, acted for CND,
Peacerights, other NGOs and Mark Thomas in the various
stages of this campaign.
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Atrial of

the

for

Henry Momodcu, Naseem

Jacobs, Thomas Kalu, Agrorr Kasriotti, Abdul
Kayode, Klodjan Gaba, George Tuka and
Bihar Limani resulted in two convictions for
violent disorder and one for affray. No one
was convicted of ¿rson and for,r.r of the defen-
dants had the charges against them disrnissed
before or at half-tirne. This includes Naseem
Moustafta who pleaded guilty to affray. He
received a three manth sentence of imprison-
ment for throwing a plastic bottle at the police
Iines, but had already been rem¿nded in cus-
tody for 16 months.

The trial judge, HHJ Roger Sanders, was
not impressed with Group 4. He observed
that there had been a "wholesale breach of
the codes of cor.rduct... They took it upon
themselves to identify troublemakers on the
night in ways which are in rotal breach of the
rules... It's hard to justify the course of con-
duc¡".

t ofthe23 detainees could be traced
Some of the defence reams had submitted

thât extensive prejudicial pre-trial publicity of
asyfum seekers prevented a, fair trial for the
defendarrts. Asylurn seekers âs a group had re-
peatedly ¡eceived preiudicial media coverage -
one example wasTbe Sr.rz's campaign earlier
in the year called "Asylum Madness", The
media coverage cited by rhe defence was not

good man". Mark Curtis, a Defention Cus-
tody Officer who had suffered a terrifying
ordeal while being trapped in an office was
later cornforted by Thomas Kalu and Lucky
Jacobs. Bihar Lirnani, who was convicted of
violent disorder, helped lead famìlies to safety.
Tlre prosecution cynically described these ef,
forts as "acts of mercy". Orher detainees such
as Fitz, a striking middtre-aged Jamaican, had
ensured the safety of Group 4 officers caught
ín a harrowing siege. He was deported before
tbe trial.

"The trial judge said:
'its hard to justify the
course of conduct'
lof G roup 4f"

shire Police quickly deteriorated durirrg the
course of the investigation. Bedfordshire
Police had to th¡eater.r Group 4 with a court
order to obtain disclosure of Defention Cus-

specific to ãûy one defendant but it was sub-
mitted that the defendants' stafus as asylurn
seekers were so integral to the matters being
ried that sorne iurors would not be able to

S
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In contrast, the jury were told that Deten-
tion Custody Officers were ordered to "lock
detainees in the burning building" and the
order was obeyed. A former De¡ention Cus-
tody Officer, Darren Attwood, believed rhat

rganisations including the UN,
the European Union and a
whole host of international and
Colombian human rights
bodies have severely criticized
president Alvaro Uribe Velez

for his recent âttacks on civil society groups.
Alfredo Castro, ANNCOL Colombia,

feports:
"Following his outburst last week in which

he described human rights groups and other
NGOs as "terrorists" and "coward" president
Alvaro Uribe Velez of Colombia has been con-
demned by the international community for
putting lives in danger and not tolerating op-
posltloll.

The speech in which he made the remarks
took place as eighty well-respectecl Colombian
organisations issued a report criticising vari-
ous elements of the President's national secu-
rity policy. Uribe refused to r.ìame specific
groups but claimed that those who were
agairrst him represented terrorist interests.
Such accusations put the groups involved in
grave danger of attack from right wing para-
militaries who see opponents of Uribe as guer-
rilla supporters.

líhile the United Narior.rs said that the
groups that Uribe attacked were "indelible re-
quirernents for the effective functioning of
democrac¡ the construction of peace ancl the
defence of human rights" and the European
Union said that they were "preoccupied" by
the possible "tragic consequences" of his re-
rnarks, perhaps the harshest criticisms came
fror¡ the United States.

"Mr. Uribe's strident attack has placed t[.re

rights, racism ¿rnd child labour". However, ir
consid,ers "its most inrportant social respon-
sibility to be ensuring that the Company has
a good and sor,rnd financial position and pre-
serving tlre ability to generâte growth and
create jobs. "

Jacobs, Abdul Kayode, Henry Momoudou
and oth€rs have claimed that they were deniecl
food and wat€r for at least three days whilst
in segregation at Y¿rl's ¡üflood. The detainees

Centre by 2005 as part of its policy to increase
the removal rate o{ asylum seekers. Cam-
pa,igners âre angry that the Centre has re-
opened before the completion of the inquiry
and have accused the government of "disre-
garding human life", Group 4 have renewed
their contract with the governmellt and con-
tinue to operate the Centre

The Centre is now fitted with sprinklers.
But the evidence disclosed at the trial, the ob-
servations of the tria,l judge and the prosecu-
tion and the recent assertions by fo,rmer
detainees consistently depict incompetence,
which cannot be fixed by a cosmetic fining of
sprinklers. Asylum seekers are enfifled to

"CampâiQr^Têrs âre ,

angry that the centre

lnternational condemnation of Golombian pres¡dent's outburst

lives of all Colombian human rights defenders
at risk. The Colombian government seems
unable to comprehend that dissent is essential
to democracy. The president's statements will
only deepen international concern about his

"ln Cdombia today,
to be accused by
someone in power of
being a guerrilla
fellow-traveller is
tantamount to
receiving a death
sentence"

commitment to human rights. No one should
expect Colombian democracy to emerge
strengthened from Mr. Uribe's time in office,"
said I(imberly Staron, the Deputy Director of
the rJíashir.rgton Office or.r Latin America.

Neil Jeffery, the Execurive Director of the
US Office on Colombia added, "Democraric
governrnents around the world recognize that
a strong and independent civil society is fun-
damental for the protection of democrac¡ jus-
tice and the rule of law. President Uribe has
shown today that he does not. Members of
Congress will certair.rly take l.ris comments into
account the next tin-re they consider provicling
Colombia with more miliiary aicl." 

'
The llashington-based Center for Interna-

tional Policy, who have a long history of
Colombia-related programs and projects made
a statement saying, "In Colombia toda¡ to be
accused by someone in power of beir-rg a guer-
rilla fellc¡w-traveller is tantalnourìt to receiv-
ing a death sentence. Uribe applied his remarks
to an entire sector of non-violent activists,

scholars, opposition politicians and dissidents.
He spoke of groups he sees as legitimate and
those he sees as 'defenders of terrorism,' but
failed to distinguish them clearly."

"For a country's president to make such a
serious âccusâtiol-r - without presenting a
shred of evidence or naming a single person
or group urrder suspicion - is an act oÉ pure
cowardice. It makes the job of defending
human rights in Colombia many times more
difficult. Comments like these must stop now,
and ar-r apology is in order" the staternent con-
tinued.

Lisa Haugaard, Executive Director of the
Latin America'lflorkirrg Group addecl, "Mr.
Uribe's diatribe against human rights groups
in front of a n.rilitary auclience marks a dan-
gerous tunì of events. These vague rccusations
coulcl give a green light to those who would
attack legitimate opposition politicians, union
activists, buman rights defenders and commu-
nity leaclels in the name of fighting insulgency.
The context of Mr. Ulibe's cornments is par-

ticularly disturbing given the documented ties
that continue to exist between some sectors of
the Colombian armed forces and paramilitary
groups, who often target human rights de-
fenders. F{uman rights defenders are valuable
assets in any democrac¡ and among Colom-
bia's most valuable and endangered resources.
Mr. Uribe should work with them-not leave
them undefended."

Amnesty International also severely criti-
cised the comments with one Amnesty official
telling ANNCOL that, "we are extremely con-
cerned that killings of human rights defenders
and others in civil society could now increase
dramatically as a direct result of his speech.
He said some disgraceful things that could lead
to severe problems for some of the bravest
people in Colombia."

In Colon.rbia the Permanent Assemblv of

"We are extremely
concerned that
killings of human
rights defenders
could now increase
dramatically as a
direct result of his
speech" Amnesty

Civil Society for Peace, the country's foremost
peace organisation, accused Uribe of being a
"dangerous man" who made "wild âccusa-
tions, backed by no evidence, but that put
large numbers of lives at risk".

However, the Colombian government
showed no signs of backing down last week
with fresh comments from other senior figures
producing further controversy.

Defence Minister Marta Lucia Ramirez
said that she rejected the most recent report
from the United Nations High Commission
for Human Rights that blamed the majority of
human rights violations in Colombia on the
Colombian State.

"Actually the State is responsible for less
than one per cent of the abuses whilst more
than 99Y" are the work of terrorists" she
claimed. Flying in the face of all evidence the
Minister went on to blame leftwing rebels for
nearly all violations and said that the US De-
pârtment of State were wrong to say that the
Colombian armed forces worked with para-
military death squads - a fact agreed upon by
not only the State Department but all interna-
tional and Colombian human rights organisa-
tlons too,

In a separate intervention the Commander
of the Colombiar.r Armed Forces, General Jorge
Enrique Mola Rangel, accused the Intercon-
gregational Cor¡rnission for Peace and Justice,
an intemationally respected religious organisa-
tion, of working in league with leftwing IARC
rebels and made similar accusations against
clisplaced peâsant communities that are cur-
rently tlying to retum to their land in the
Cacarica River area of Choco departrnent." I
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The lsraeli government is building a wall in the West Bank.
Its construction has raised strong and conflicting emotions within
lsrael, the occupied Palestinian territories and internationally.
Paul TFoop examines its legality under the Geneva Convention

were very or fairly supportive of the idea. This
is not to say that lsraelis are in agreement as to
the way that the wall is being built. In this
regard views diverge massively; parts of the Is-
raeli left wing want the wall built along the
"Green Line" that marks the boundary betvveen
Israel and land in the'West Bank occupied by
Israel since 1967,whereas Israeli settlers in the
'West Bank generally want the wall to be built as

far into occupied land as possible.
No doubt the desire for a wall is as a result

of three years of the Palestinian Intifada, the
failure of the peace process and the fear gener-
ated by Palestinian militant activity against
civilians by way of suicide bombings. It may
also have been because of the apparent success

of a similar wall built around Gaza in foiling
suicide bornbings in Israel.

\ù(/ithin the UK, at least initially, there also
seemed to be support for the building of a wall.
Among some sections this may have been be-
cause of a desire to delineate the boundaries of
a future Palestinian state along the Greer.r Line.
This wish was shared by sections of the Israeli
Ieft wing and apparently â reâson for the initial
opposition to the wall by the current Israeli
Prime Minister Arial Sharon. Iterhaps also
people in this country considered both sides to
be equally blameworthy and saw the only so-
lution as being to separate them.

The folk wisdom quoted in the 1915 Robert
Frost poem "Mendir.rg\ùflall": "Good fences
make good neighbours" is often quoted. How-

ever, like the wall, the poem is not as straight-
forward as it sounds. The character in Frost's
poem in fact questions why a wall is necessary:
"Before I built a wall I'd ask to know
What I was walling in or walling out,
And to whom I was like to give offence."

What Will the Wall Amount to?
Throughout this article, the word "wall" is
used. The Israeli Government does not use this
term and prefer to refer to the wall as the "sep-
aration fence" . There are a variety of different
names by which the wall is referred to. These in-
clude the "securify fence," "separation barrier,"
"concrete fence," and "apartheid wall" de-
pending on the point of view of the user. Many
official Israeli Government words and phrases
have unofficial counterparts. Examples include:
"Israeli Defence Force" / "Israeli Occupation
Force;" "Judea and Samaria" / "'!lest Bank;"
"Tärgeted Prevention" / "Assassination."

I have used the term "wall" as I consider it
to be the most accurate description of the struc-
ture currently being built. Although not com-
plete at present. there are clear indicatrons of
what the final form of the structure will l¡e. It
is likely to be a concrete structure with a max-
imum height of eight metres. There will also be

electrified fencing, trenches up to four metres
deep, a trace path, a two lane road for patrol
vehicles, electronic sensors, thermal imaging
and video câmeras, fortified guard towers and
razor w\re. There are likely to be "no-go" areas

of various widths either side of the structure,
possibly of up to several hundred metres. This
does not reflect the normal use of the word
"fence" and as I shall explah in this article, the
effect of the wall will not be to "separate" Is-
raelis and Palestinians.

Legality under International Law
It has been contended that the building of the
wall in this way is contrary to International
Law. Both the recent UN General Assembly
Resolution A./RES/58/3 on the wall and the UN
Security Council draft resolution 5120031980
(vetoed by the USA) state that the wall is "con-
trary to relevant provisions of international
law," though they do not state which ones.

The Israeli government argues that the req-
uisition of property in the Occupied Territories
is legal according to Article 23(g) of the 1907
Hague Regulations which states: "Art. 23. In
addition to the prohibitions provided by special
Conventions, it is especially forbidden.. . (g) To
destroy or seize the enemy's propert¡ unless
such destruction or seizure be imperatively de-
manded by the necessities of war. . . "

However, Article 46 of the same Hague
Regulations states that private property must
be respected and cannot be confiscated and Ar-
ticle 55 states that an occupier is regarded only
as an administrator and user of real property
ar-rd agricultural land in the occupied territory
and therefore must safeguard such properties.

Most relevant is the Fourth Geneva Con-
vention of L949, which governs the treâtment
of civilians. The lsraeli Government is signa-
tory to the Convention, but denies that the
Fourth Geneva Convention applies to the Oc-
cupied Palestinian Territories. Against this, the
Committee of Contracting States of the Fourth
Geneva Convention disagrees and states that
Israel remains the occupying power and there-
fore must comply with the Convention and
orher rules relating to occupation .

Article 53 of the Fourth Geneva Conven-
tion relates to property appropriation and
reads: "Article 53. Any clestruction by the Oc-

cupying Power of real or personal property be-
longing individually or collectively to private
persons, or to the State, or to other public au-
thorities, or to social or co-operative organisa-
tions, is prohibited, except where such
destruction is rendered absolutely necessary by
military operations."

The Fourth Geneva Convention also pro-
vides that appropriation of property can
amount to a "grave breach" and therefore a
war crime: "Article 747, Grave breaches to
which the preceding Article relates shall be
those involving any of the following acts, if
committed against persons or property pro-
tected by the present Convention... extensive
destruction and appropriation of properfy, not
¡ustified by military necessity and carried out
unlawfully and wantonly."

Under the preceding article of the Geneva
Convention, Art\cle 146, the parties signatory
to the Convention agree to enact penal sanc-
tions and to search and bring to trial before
their own courts persons alleged to have com-
mitted grave breaches of the Convention, re-
gardless of their nâtionaliry. In this countrg the
obligation is enshrined in the Geneva Conven-
tions Act oÍ t957.

Other commentâtors have pointed out var-
ious other breaches of international instru-
ments that Israel is breaching because of the
wall. BTselem, the Israeli Information Centre
for Human Rights in the Occupied Territories
has submitted that the wall is an infringement
of the right to freedom of movement, the right
to work and to an adequate standard of living
and the right to property. Additionall¡ the
Oslo Peace Accords signed in 1995 Íorbid a
party from changing the status of the 1ü/est

Bank under the agreement .

ls ¡rseparation" possible?
You could be forgiven for thinking that sepa-
rating Israelis and Palestinians would be easy.
The '!Øest Bank lies to the East of Israel. The
River Jordan and the Dead Sea form the East-
ern border of the rù(/est Bank with Jordan. The
border of the rJíest Bank with Israel runs for
about 350 kilometres in a rough curve that
runs neâr Haifa in the North, Tel Aviv to the
'!Øest and the Negev desert to the South. For a
variery of reasons, attempting to build a divid-
ing wall would not be easy. The wall in Robert
Frost's poem divides an apple orchard from
pine trees. The populations of the \ùíest Bank
and Israel are not so neatly divided.

The first obstacle is the Israeli settlemenrs.
Travelling through the\ùíest Bank, seeing set-
tlements is as common as seeing Palestinian
towns. In contrast to Palestinian towns that
have grown rand
leys, settlements
tops of hills, regul
red tiled roofs arranged in rows and surrounded
by massive security. Though population trâns-
fer into occupied land is illegal, èontrary to Ar-
ticle 49 of the Fourth Geneva Convention, the
Israeli Government has planned, supported and
funded this settlement of Israelis iñ the \ùüest

Bank. The¡e are now 400,000 Israelis living
among the Palestinian population. Settlementi

from Israelis unless the settlements are disman-
tled, a step to which the current Israeli Govern-
ment is vehemently opposed. Nor should it be
forgotten that Palestinians who remained in

Israel when the state was created âmount to
around 2Q% of the populatior.r and the pro-
portion is steadily increasing.

The current government's refusal to con-
sider dismantling the settlements creates fur-
ther difficulties in any âttempt to "separate"
the two peoples. Settlers are citizens of Israel
and are entitled to unrestricted access to and
from the ìùíest Bank. In addition, citizens of
Israel, including both Jewish and Palestinian
citizens, together with visitors to Israel holding
a visa are also entitled to unrestricted access to
the'West Bank, though Israeli citizens are for-
bidden to enter Area "4," which is nominally
under Palestinian control. This necessitates a

porous border with numerous security check-
points to check identity cards and search
people and vehicles.

Will a wall plevent su¡c¡de bombings?
The Fourth Geneva Convention requires prop-
erty appropriation to be "necessary" in order
to be legal. Doubts have been expressed as to
whether the wall will be effective, bringing
doubt on whether it is "necessary".

The llall is commonly thought to be a way
of preventing suicide bombe¡s from the 'Slest

Bank from reaching Israel. The basis for this is
âpparent success of a similar wall that sur-
rounds Gaza. Since the effective closure of
Gaza T.o Palestinian movement, the vast ma-
jority of suicide bombers have come from the
'llest Bank. The Israeli Ministry of Defence has
stated: "The security fence that exists along the
Gaza Strip has proven its defensive robustness
and the vast majority of infiltration atremprs
through it, were discovered and thwarted."

However, an official Israeli Government
report has cast doubt on the application of this
assumption to the wall in the'West Bank. The
Israel State Comptroller is an independent
audit body that reports to the Israeli Parlia-
ment, the Knesset. In July 2002 the State
Comptroller produced a report on the seam

^rea 
that stated: " [Israel Defence Force] docu-

ments indicate that most of the suicide terror-
ists and the car bombs crossed the seam area
into Israel through the checkpoints, where they
underwent faulty and even shoddy checks."

The suicide bomber that killed 19 people in
alJaiÍa restaurant on 4th October 2003 ap-
parently travelled from Jenin in the North of
the'West Bank and through the completed sec-
tion of the wall with little difficulty.

Sources in the Government have also ex-
pressed doubts about the wall. In an interview
published 30th August 2003, Israel Defence
Force Chief of Staff Moshe Ya'alon said: "I
don't think the fence will solve all the prob-
lems. If I were given that mone¡ I would invest
it elsewhere." Even Ariel Sharon, speaking of
the wall in April 2002, was quoted as saying:
"The idea is populist and intended to serve po-
litical objectives."

There are also massive differences between
Gaza ar'd the'!Øest Bank. The apparent success
of the wall in Gaza has been as a result of the
almost hermetic sealing of Gaza to Palestini-
ans. 

'When I lived in EastJerusalem, myself and
my colleagues would sometimes buy lunch
from a Palestinian Írom Gaza who sold food
cooked by his wife from the back of a bâttered
old car, He was outside Gaza when the borders
were effectively sealed and had been unable to
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)return for years. The'llest Bank wall could
only be as effective as the one in Gaza if the
gates in it were closed to Palestinians, some-
thing that the Israeli Government is claiming
that they have no intention to do.

Doubts about the efficacy of the wall, to-
gether with knowledge of the cost amounting to
a sum in the region of {1,000 million have led
some to speculate that there are other reasons
for the Sharon Government's decision other
than security concerns or mere submission to
popular pressure. Palestinian, Israeli and inter-
national commentators have suggested that the
wall is an attempt by Sharon to appropriate frrr-
ther Palestinian land and to delineate the bor-
ders of a future Palestinian state far smaller than
one that would encompass the entire 'West

Bank. There is force in this suggestion.

Permanence
Israel considers the wall to be temporary. The
significant cost and extent of the construction
alone have led some to question what the Is-
raeli Government considers to be "temporary".

The government points to the fact that the
land in question has been requisitioned by mil-
itary order only until 31st December 2005.
However, nothing prevents the orders them-
selves from being renewed without limitation
in the future. It would seem difficult for the Is-
raeli Government to justify the enormous cost
of the wall if it were to be dismantled in 2005
or shortly thereafter. The construction methods
suggest the wall could stand for a long time.

Historical precedent does not inspire confi-
dence in the government's claims. A similar
procedure was used by Israel to take control of
Palestinian land for a "temporary" period to
establish settlements. These settlements have
not been returned and it is clear that the inten-
tion of Israel wâs to permanently appropriate
the land. It is likely that despite the govern-
ment's statements, the land taken to build the
wall will be effectively appropriated.

the Route of the Wall
The \ùflall at present is not complete. Nor is it
clear where the final route will run, as previ-
ously the Israeli Government has refused to re-
lease a final plan and changes to the route are
taking place daily. However, parts of the route
can be determined from the land-seizure orders
given to Palestinians, maps submitted to the
High Court of Justice and physical observa-
tions of the current construction.

Deviations frorn the ttGreen linet'
The first point to note is that although the Is-
raeli government is building the wall, not a
single part of it is being built on Israeli land.
The parts of the wall that have so far been con-
structed do not follow the Green line. In some
places, the wall deviates from the Green line by
as much as six kilometres into the]ùíest Bank.
In response to the question why this is so, the
Israeli Ministry of Defence states: "The Secu-
rity Fence is a defensive measure that is being
built in order to eliminate terrorist attacks on
Israeli citizens. As such military and opera-
tional considerations dictate its route and not
political considerations. "'!íhat 

the Israeli Government appears to
mean by this was revealed in submissions to
the High Court in proceedings relating to the
wall. One element of the wall is a "trace path,"
designed to show footprints. The Israeli Gov-
ernment position was thât the wall was re-
quired to be inside the Green Line in order to
enable the military to track down anyone who
had succeeded in crossing the wall before they
were able to enter Israel. This does not explain
why in some places the wall is near to the
Green line but in other places it is a long dis-
tance away. Nor does it explain why Israel is
âpparently unconcerned by the Palestinians
living in the seam area beftveen the wall and
the Green line, unless the government is in-
tending to remove these Palestinians to other
areas inside the wall. This raises questions as to
whether the appropriation is justified by mili-
tary necessity. Many people point out that the
wall could easily have been built on Israeli soil.

There have been recent indications that the

Israeli cabinet will approve the route of the
wall to ensure that the Israeli settlement of
Ariel will be on the Israeli side of the wall .

Ariel is a large settlement located in the very
heart of the ìØest Bank. Building the wall in
this way would necessitate a long "finger" into
the West Bank, dividing the land still further.

All of the construction work so far has been
on Palestinian land. Due to the width of the
wall, in some places up to 100 metres wide, a

significant âmount of Palestinian land has been
requisitioned for its construction.

Along the "seam area" (the strip of land
along the Green Line), there are both Israeli set-
tlements and Palestinian towns. The route of
the wall so far seems designed as far as possi-
ble to ensure that Israeli settlements in the \7est
Bank are on the \lestern, Israel side of the wall
and that Palestinian towns are on the Eastern
side of the wall. The result is a wall much
longer that the Green Line, that loops back and
forth and results in a significant amount of
Palestinian land being on the Israeli side of the
wall. It has also led to Palestinian towns being
made into "enclaves," surrounded on all sides
by the wall and with only restricted access from
the'West Bank.

Palestinians have had no influence on the
route of the wall. Orders for requisition of land
become valid the date signed, even if not deliv-
ered to the owner, and may be issued retroac-
tively after the seizure has taken place. Appeals
against the orders must be lodged within a
week to the Legal Advisor to the Military
Commander for review by the Israeli Military
Appeals Committee. It is believed that every
one of the hundreds of appeals against requisi-
tion have been rejected; though in some cases
the amount of land requisitioned has been re-
duced. It is also possible to appeal further to
the Israeli High Court, but all such appeals
have so far been unsuccessful. Compensation is
offered, but it is considered to be below the
actual value and Palestinians are reluctant to
accept it for fear of legitimising the appropria-
tion of their land.

Enclaves
The looping route of the wall within the rllest

Bank to ensure that Israeli settlements are on
the Israeli side of the wall has led to the cre-
ation of several enclaves on both sides of the
wall. The clearest example of this is the Pales-
tinian town of Qalqiliya, which has 41,000 res-
idents. The wall surrounds the town, with only
one entry and exit point to the'West Bank. The
town will be severed from farmland and wells.
Access to both the town and the land the other
side of the wall will be dependent on permis-

sion being granted by the Israeli Military. This
month, the Palestinian Centre for Human
Rights reported that on 5th October 2003 a
number of farmers from Jayous, near Qalqiliya
crossed from the rù(/est Bank side of the wall
through to the Israeli side of the wall with their

lowed to cross, but around 70 male farmers
were forced to stay outside the wall by their
land for at least nine days.

tified by military necessity.

The rrSeam Zonë,
A large question has been raised about what
will happen to the Palestinian land in the
"Seam Zone", the strip of land between the
Green Line and the wall. On 2nd October this
year, the Commander of the Israeli Military in
the 'Slest Bank by military order declared the
Seam Zone a "closed area". This means that
"no person will enter the seam zone or stay in
it" and that "a person that stays in the seam
zone is obliged to exit it immediately."

Different requirements apply to Israelis and
Palestinians. All Israelis are exempt from the
requirements and can enter and leave as they
please. This also includes anyone entitled to im-
migrate to Israel under the Law of Return
7510-t950. By contrast, all Palestinians will be
required to obtain permits from the military
commander to enter and remain in the seam
zone. This includes current permanent resi-
dents of the Seam Zone.

The requirement to obtain a permit causes
grave concern to Palestinians. The Israeli gov-
ernment has required Palestinians to obtain
similar permits in the past. The manner in
which these permits have been granted and re-
fused has previously been based on arbitrary
criteria. Reasons for refusal have not been
given. BTselem has reported that in the past,
Israel has taken advantage of the requirement
that Palestinians obtain entry permits or per-
mits to go abroad by making them conditional
on collaboration with the Israeli Intelligence
Service, the General Security Service .

Even with a valid permit or permission to
travel, the system of checkpoints provides no
guarantee of free movement. For long periods
of time all movement within the occupied ter-
ritories can be suspended for long periods, as
happens during Jewish holidays and elections.
In some circumstances, men between specific
ages are forbidden to enter certain areas, In

February this year I was forced to travel by a
Palestinian "service" from Tulkarem to Ra-
mallah after my Arab-Israeli taxi driver refused

to leave Jerusalem to pick me up in the snow
'!Øhat would have been a journey of less than
an hour using Israeli roads took almost five
hours using Palestinian roads. Because of these
restrictions, the only men allowed to travel in
the service through the numerous checkpoints
were the driver, a doctor and myself.

Maltreatment of Palestinians at Israeli Mil-
itary checkpoints is extensively documented.
My own experience of checkpoints was not
favourable. Often checkpoints would only be

open during the day, with long queues of
people on foot waiting for hours. Crossing
with a vehicle was often almost impossible.
Checkpoints are often closed at short notice.
In Ramallah.I had to stay overnight with a tele-
vision cameraman overnight while Israeli
Tanks patrolled outside after the exit check-
point was closed.

The net effect of the different laws and mil-
itary orders applied to Palestinians by the Is-
raeli bureaucracy is likely to lead to
Palestinians losing land in the Seam Zone. This
is because of the Israeli Government's use of an
Ottoman Land Law of 1858. Israeli uses this
law to declare unregistered land that has not
been cultivated for a period of three years to
be declared "State Land". The Israel Lands Ad-
ministration has never made public the amount
of land registered as State Land, but it is be-
lieved to comprise around 40"/" of the 'llest

Bank. The majoriry of Palestinian land in the
Seam Zone is unregistered and the Israeli Gov-
ernment ceased carrying out surveys shortly
afrcr 1967 whilst continuing to allow State
Land to be registered.

Palestinians in the Seam Zone are also being
discouraged from remaining there by the cur-
rent Israeli policy of demolitions. Recent
months have seen a large increase in demoli-
tions of what Israel considers to be "illegal"
structures and it has a policy of refusing to
issue Palestinians building permits outside the
built up areas of towns and villages. Between
7996 and 1,999, only 79 such permits were
granted in Area C. Hundreds of demolition
orders have recently been issued. All these fac-
tors âre likely to lead to the effective "expro-
priation" of Palestinian land.

Another Wall to the East?
There has been speculation for some time that
another wall may be built somewhere along the
other side of the \Øest Bank, to the East be-
tween the Palestinians and Jordan. Depending
on the route, it may have the effect of closing
Palestinian areas into unconnected enclaves.
Israel mostly classes the East of the'West Bank
as a military zone. On the road to the Dead Sea

in some areas I saw numerous red signs in

Arabic, Hebrew and English warning that
anyone would be liable to be shot if found near
the Dead Sea between sunset and sunrise. Also
visible âre the nearby Israeli settlements,
marked by lots of white and blue Israeli flags.

An indication that a second wall is being
planned was recently given by a leak from an
ânonymous source in the Içraeli Government.

The United Nations
UN Security Council draft resolution
512003/980, introduced by Syria, was subject
to â vote on 14th October 2003. Relevant parts
of the draft resolution read as follows: ".. . Re-
iterating its call upon Israel, the occupying
Power, to fully and effectively respect the
Fourth Geneva Convention of L949 .. . Reiter-
ating rts opposition to settlement activities in
the Occupied Territories and to any activities
involving the confiscation of land, disruption of
the livelihood of protected persons and the de
facto annexation of land... 1.. Decides that the
constfuction by Israel, the occupying Power, of
a wall in the Occupied Territories departing
from the armistice line ol1949 is illegal under
relevant provisions of international law and
must be ceased and reversed..."

The USA exercised its veto stating that the
resolution was "one sided" and "did not fur-
ther the goals of peace and security in the
region." The UK abstained on the resolution.

SubsequentlS the UN General Assembly
Resolution 2003 A/RES/58/3, calling on Israel
to cease and reverse construction of the wall
was passed by 144 votes in favotr, 12 absten-
tions and four votes against, However, General
Assembly resolutions have no legal effect.

Summary
It seems likely that the wall in the West Bank is
contrary to the Fourth Geneva Convention as
it amounts to extensive destruction and appro-
priation of property, not justified by military
necessity and carried out unlawfully and wan-
tonly. In legal terms, there is very little that can
be done to require Israel to cease construction
of the wall in the way that it is doing so. The
USA almost invariably exercises its veto over
Security Council Resolutions relating to Israel.
The only theoretical legal avenue might be for
States to fulfil their obligation under the Fourth
Geneva Convention to search for and bring to
trial individuals alleged to have committed
grave breaches of the Geneva Convention.
There are difficulties in undertaking this too,
not least diplomatic immunity following the
case of Congo u Belgium in the International
Court of Justice and political unwillingness at
the domestic level. I
O Paul Troop is a banister at Tooks Court Chambers
and previously lnternat¡onal Lawyer and War Crimes
lnvestigator, LaW the Palestinian Society for the
Protection of Human Rights and the Environment

Berlin Wall 96 miles long (1 55km) Average height .1 
1 .B ft (3.6m)

To be at least 403 miles long (650km) Maximum height 2s ft (Bm)
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Rewarding
and fruitful
expeflence

Merrilyn Onisko from the US National Lauryers Guild reports on the
recent experiences of their Middle East Legal Assistance Brigades
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Creating a new social and c platform
for discussing critical hu rights issues

he first delegation of the U.S.
NLG's Legal Assistance
Brigades to Israel and Palestine
was a great success. The Middle
East Subcommittee arranged for
a group of Guild lawyers and

law students (and recent graduates like me) to
work with Israeli and Palestinian NGOs on
such important issues as detainees, prisoners,
and torture, as well as collaborating with the
Free Marwan Barghouti Campaign. I was
there for nearly three weeks and from the
moment I arrived, there was endless work for
me to do.

On my first da¡ I met a woman lawyer
from the Prisoner's Club - a large network of
law offices across the'llest Bank devoted
solely to providing legal assistance to Pales-
tinians who are either in prison or being held
in administrative detention. Administrative de-
tention, usually described as preventative de-
tention or internment, entails the
imprisonment of individuals, without charge
or trial, initially for a period of six months but
renewable indefinitely. This policy originated
during the British Mandate of Palestine but
has continued in various forms since 7th June
7967,when Israel began its illegal occupation
of the'Slest Bank and Gaza Strip.

Because of the widespread nature of ad-
ministrative detention (it is difficult to meet
one Palestinian who has not been in jail or de-
tention o¡ had a family member incarcerated),
groups working on this issue are vital to the
Palestinian society.

Along with the Prisoner's Club, there are
eleven other groups in Palestine devoted solely
to this issue, including the Mandela Institute,
Addameer, and others in Israel including the
Public Committee Against Torture in Israel

(PCATI). The Guild Brigades worked with
many of these groups on a daily basis on what-
ever issues they needed help with at the time.
For example, Michael Shahin, a law student
from California is currently assisting Ad-
dameer attorneys in administrative detention
cases. I worked at Mandela Institute and up-
dated their report on Administrative Deten-
tion for their website. The final section on
International Law required updating since
their previous report in 1998. One of the most
important parts of the update is a legal strat-
egy that came out of this Guild project: the
idea of claiming PO'!í status for Palestinian
prisoners and detainees. Audrey Bomse, a

Guild member who has been working in East

Jerusalem for the past two years, has written
an extensive article on the legality and legiti-
macy of Palestinian resistance to the Israeli oc-
cupation, and argues convincingly for a
movement within the Palestinian community
to claim PO'SI status upon arrest. This status
would allow Palestinian prisoners and de-
tainees considerably more rights than they are
now allowed (which is virtually nil), and also
serve to legitimise the claim of Palestinian self-
determination via armed struggle to the inter-
national community.

'We were also able to attend one of the com-
munity outreach events hosted by Addameer
at Dheiheishe refugee camp in Bethlehem. Al-
though it was conducted in fuabic, we were
able to pick up a definite message from the
community - that they feel angry and helpless
in the face of their sons and daughters being
victims of mass arbitrary arrests without any
form of due process and no real recourse to
challenge it. The good news is that these
groups are beginning to make good progress
educating the community about their rights

and what they should and should not do if
they are arrested. (At present, 95Y" oÍ cr'tminal
convictions are based on confessions.) These
efforts are especially hopeful considering a
brand new procedure agreed to by the Israeli
State Attorney's Office - in the course of liti-
gation challenging the human rights violations
of detainees - to distribute ttr all detainees
under interrogation, a document (written in
Arabic) detailing their rights. This includes the
right not to incriminate oneself.

Finall¡ we developed a strong relationship
with the Campaign to Free Marwan Bargh-
outhi. The Guild, along with other groups
from around the world, are working together
to promote awareness of the campaign for
Marwan and all political prisoners. I hope to
take this campaign back to the States and with
the help of the Guild community apply some
real pressure on the Israeli government to end
the illegal and immoral policy of detaining and
imprisoning political prisoners - especially
those abducted from the Occupied Territories
in clear violation of the Oslo Accords.

The Legal Assistance Brigades has been an
extremely rewarding experience, and I think
we have made some encouraging contacts in
Palestine and Israel that will be longlasting and
fruitful for all of us. The Guild is affiliated with
the International Association of Democratic
Lawyers, which has agreed to co-sponsor the
work in Palestine.'We are hoping to expand
participation in the Legal Assistance Brigades
to lawyers and law students from other coun-
tries. Anyone interested in getting involved
with the Brigades in Palestine, or doing legal
research and writing from home, please con-
tact me at monisko@yahoo.com. Join us in our
campaign to 'Bring the lnrifada into the Court-
room.'l

d¡viduT

tT t
of cu

Cons
n

tooks cou rt cha m bers

To BOOK: For a booking form telephone: o2O74o5 8828 or ema¡l clerks@tookscourt.com

15 November 2003
Great Hall, King's College London
The Strand, London WC2

Law Society and
Bar Council accredited
5CPD hours

4lSocialist Lawyer O October 2003 Sociølist Lawyer O October 2003 I 35



a a It

a

Haldanesoci ofSociø rl-awyens

I
I
I
I
I
I
I

Name (in capitals)

Address

., *"r,0 o" ," i" r/,"r"* ;; ;;;",.n o "l 
,,," nlr SlliiSil ;,r,;,,;;;, ;; ," s""'r,,r, , r-u",

.lVethod oI paymenL: Cheque (payable to thc I laldane Society)/Standing Order
-(dele te whero appropriate)

f)lease cancel :rll previous standing orders io Lho I lalrjane Íìociciy of I jooi¿rlisl I awyers

lrle¿rs;o lr¿rrrsler irom rnv acoouni no: ,.,

Arjrlross; (oÍ krrarnch)

lo iho <;rocjii oi': ll¿rldanc Íìooicly of lloc;ialisl I ilwyort;
Ao<;or.rni No 29;'i400t1, N¿-.rlron¿rl (ìirokr¿rnk, llooilo lVcr;<;yr;irlo (ì 1ll 0AA
(t;orlin¡,¡ <;od<: /', 0O (Xi)

I ilo sttnr oí' Jì .,,..,.,,.., (l;oc rairtl; itLrtlvo)
rtow ¿tnr.l iitoroai'lcr on iirc rì¿l'Tlo rl¿rir: unlil c¿lrrccll<;rl kty rrto irt wriLint¡

lìì1;rrcr1 . l )¡-t[o

l'ìl:¡¡;;l lllìctc,ll l,iitulirt Sìt'i¡lLli.rtio,
(rì)(Dlr'ù\lvi;ì)/ lill¿,,lllll, ll,r,¡tiitrilrrrlrt \1lf(t;il1llì illtlìll


